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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy, 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violation, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 19287 (7 U.S.C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 1295) 
Ropert KREIFELS v. StocK-Growers & Taco R. COMMISSION COMPANY, et al. 
P&S Doc. No. 1727. Decided August 5, 1946. 


Dismissal—Failure to Sustain Burden of Proof 


Upon the facts disclosed by the record, the complainant failed to sustain the 
burden of proof that respondents did not render reasonable stockyard 
services, and therefore, petition is dismissed. 


- V. H. Schmidt, of Papillion, Nebraska, for complainant. Mr. H. L. Van 
Amburgh, of Omaha, Nebraska, for respondent Union Stock Yards Com- 
pany of Omaha (Ltd.). Mr. Wm. H. McAdams, of Omaha, Nebraska, for 
respondent Stock-Growers & Tagg R. Commission Company. Mr. George 
R. Springborg, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.). The complainant, Robert 
Kreifels, filed a formal complaint on January 4, 1946, seeking repara- 
tion from the respondents, Stock-Growers & Tagg R. Commission 
Company, a market agency doing business at the Union Stock Yards, 
Omaha, Nebraska, and Union Stock Yards Company of Omaha 
(Ltd.), a corporation operating the Union Stock Yards at Omaha, 
Nebraska. Complainant alleged that on September 7, 1945, he had 
purchased from Lungren at the Union Stock Yards, Omaha, Ne- 
braska, 22 head of steers weighing 11,860 pounds at $11.50 per hun- 
dred pounds, or a total cost of $1,306.40, Complainant further alleged 
that on November 29, 1945, he shipped the same 22 steers, 1 cow, and 
1 heifer to respondent market agency; and that the cow and heifer 
were satisfactorily sold; but that respondent market agency accounted 
to him for the 22 head of steers on the basis of a total weight of 
11.260 pounds, or 100 pounds less than their weight when they were 
purchased. It was complainant’s contention that the steers had had 
plenty of feed, that they had gained weight, and that the weight for 
which he had received an accounting was not their true and correct 
weight. Complainant filed this claim for reparation in the sum of 
3330.00, alleged to be the value, computed on the basis of 13 cents per 
pound, of an estimated gain in weight of 114 pounds per steer per day 
over a period of 80 days, plus certain gas and oil expenses. 

Respondent Union Stock Yards Company of Omaha (Ltd.) filed 
an answer in the form of a letter, alleging that complainant’s cattle 
were weighed in the usual manner over its scales which are tested 
and accurate, and requesting an oral hearing. Respondent market 
agency, Stock-Growers & Tagg R. Commission Company, also filed 
an answer in the form of a letter, stating that it had sold the cattle 
which were delivered to it by the Union Stock Yards Company of 
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Omaha (Ltd.), and that the cattle were weighed over Government 
tested scales in the usual manner. 

Pursuant to notice duly given, a hearing was held in Room 733-734 
Livestock Exchange Building, Omaha, Nebraska. on May 2, 1946, 
before George R. Springborg, Office of the Solicitor, who was desig- 
nated as examiner on April 11, 1946. Mr. V. H. Schmidt appeared 
for the complainant, Mr. William H. McAdams appeared for the 
respondent, Stock-Growers & Tagg R. Commission Company, and 
Mr. H. L. Van Amburgh appeared for the respondent, Union Stock 
Yards Company of Omaha (Ltd.). 

In endeavoring to establish that he had not received an accounting 
from the respondent market agency for the full and correct weight 
of his steers. the complainant adduced testimony substantially as 
follows: that he had bought the 22 steers. said to be sand hill cattle, 
on September 7, 1945, from Lungren, a dealer in livestock at the 
Union Stock Yards in Omaha, Nebraska, and that their total weight 
at the time of purchase, according to a scale ticket furnished by 
respondent Union Stock Yards Company of Omaha (Ltd.), was 
11,360 pounds. He further testified that he had the steers vaccinated, 
following them until they were returned to their pen and the gate 
was locked, and had then shipped them by a truck belonging to 
William Holscher to his home near Unadilla, Nebraska. One or two 
days later, complainant helped to drive the steers approximately 
ten miles down the highway to a farm rented by one Martin Wiebke, 
where they were placed in a pasture containing 30 to 35 acres of blue 
grass in timber and 6 or 7 acres of good prairie grass. Martin Weibke 
provided water and salt for the steers, but they received no supple- 
mental feeding. Complainant testified that about the middle of No- 
vember the steers were taken out of the pasture and allowed to run 
in a field of unshucked corn until November 29, 1945, when he 
shipped them by William Holscher’s truck to the Union Stock Yards 
at Omaha, Nebraska, for sale on a consignment basis by respondent 
market agency. At no time were the steers placed in a dry feed lot. 
Both the complainant and Martin Wiebke testified that the steers 
appeared to gain weight. the complainant estimating the gain at 114 
pounds per day for each steer and Wiebke estimating that each steer 
gained a total of 100 pounds during the time they were under his 
care. The steers, however, were not actually weighed between the 
time they were purchased by the complainant and the date they 
were sold by the respondent market agency. 

Upon cross-examination, the complainant testified that he be- 
lieved a mistake was made at the time he shipped the steers to the 
respondent commission company for sale, rather than at the time 
he purchased them. Complainant admitted that he was not certain 
as to exactly what mistake had been made by the respondents, de- 
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ROBERT KREIFELS v. STOCK-GROWERS & TAGG R. COMMISSION 
COMPANY, et al. 5 A.D. 591 


claring that it might have been any one of several things. Basically, 
complainant took the position that the steers necessarily had gained 


‘weight upon the feed and treatment given them, and that the burden 


was, therefore, upon respondents to in some way account for the 
apparent failure of the steers to exhibit any such gain. 

After the hearing, both the complainant and the respondent Union 
Stock Yards Company of Omaha (Ltd.), filed suggested findings 
of fact, conclusions, and order. 

FINDINGS OF FACT 

1. The complainant is an individual, formerly of Unadilla, Ne- 
braska, but whose present address is Millard, Nebraska. 

2. The respondent, Stock-Growers & Tagg R. Commission Com- 
pany, is an individual proprietorship consisting of William H. Me- 
Adams, and at all times material herein was engaged in the business 
of buying and selling livestock on a commission basis at the Union 
Stock Yards, Omaha, Nebraska. 

3. The respondent, Union Stock Yards Company of Omaha (Ltd.), 
is a corporation operating the Union Stock Yards at Omaha, Ne- 
braska, posted as a stockyard subject to the Act (9 C.F.R. 204.1). 

4. On September 7, 1945, the complainant purchased 22 white 
face yearling steers from Lungren, a registered dealer in livestock 
at the Union Stock Yards, Omaha, Nebraska, for $11.50 per hundred 
pounds, or a total of $1,306.40. The total weight of the 22 steers at 
the time of purchase, correctly determined by weighing them over 
the scales of respondent stockyards company, was 11,360 pounds. 

5. Respondent stockyards company delivered complainant’s 22 
steers on September 7, 1945, to William Holscher, a trucker selected 
and employed by complainant, for shipment to complainant’s farm 
near Unadilla, Nebraska. 

6. On November 28, 1945, from a field some ten miles distant 
from his Unadilla farm, the complainant, in a truck owned by the 
same William Holscher, shipped 22 head of steers, 1 cow, and 1 
heifer to respondent stockyards company for sale by respondent 
market agency on a consignment basis. 

7. On November 29, 1945, respondent stockyards company re- 
ceived and delivered to respondent market agency the 24 head of 
cattle shipped by complainant. 

8. On November 30, 1945, respondent market agency sold the 24 
head of cattle for the account of complainant, and accounted to him 
on the basis of the weights recorded on the scale tickets. 

9. Twenty of the steers weighed, according to the scale ticket re- 
ceived from respondent stockyards company, a total of 10,170 pounds 
and were sold by respondent market agency to one IF. Rosenstock 
at $12.00 per hundred pounds for a total of $1,322.10; and two of 
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the steers weighed, according to another such scale ticket, a total of 
1,090 pounds and were sold by respondent market agency to the same 
purchaser at $12.00 per hundred pounds for a total of $130.80. 

10. The complainant’s steers were not mixed with other cattle by 
respondent stockyards company or respondent market agency, the 
weights recorded on the scale tickets represented their correct 
weights, and the prices received were their fair market price. 

11. The complaint was filed within 90 days after the alleged cause 
of action accrued. 

CONCLUSIONS 


The burden of proving that the respondents did not render reason- 
able sto¢kyard services and that complainant was not paid for the 
22 head of steers consigned by him rests upon the complainant. He 
has failed to sustain this burden by competent evidence. 

The respondent, Stock-Growers & Tagg R. Commission Company, 
in connection with its handling of the complainant’s 22 head of 
steers on November 29 and 30, 1945, furnished reasonable and non- 
discriminatory services. The complainant failed to establish that 
this respondent mixed his steers with cattle belonging to others, or 
that this respondent did not make an accounting on the basis of their 
true and correct weight, or that they were sold by this respondent at 
a price less than their full, fair market value on the date of sale. 

The respondent, Union Stock Yards Company of Omaha (Ltd.), 
in connection with its handling of the complainant’s steers, furnished 
reasonable and non-discriminatory stockyard services. Complainant 
failed to establish that this respondent mixed his steers with cattle 
belonging to others or that it did not correctly weigh them. 


ORDER 
The complaint against the respondents is dismissed. Copies hereof 
shall be served upon the parties by registered mail or in person, and, 
except as to service, this order shall become effective 15 days after 
its date. 


(A. D. 1296) 


In re MARKET AGENCIES AT THE UNION STOCKYARDS, CHICAGO, ILLINOIS. P&S 
Doc. No. 402. Decided August 7, 1946. 


Supplemental Consent Order—Increase in Rates and Charges Authorized 


Pursuant to petition for rate increase filed by respondents, order issued grant- 
ing such petition for a period of one year, provided respondents continue 
to furnish reports required by prior orders and that rates herein author- 
ized may be reduced without hearing if upon basis of information drawn 
from reports a reduction is warranted. 


. John J. Owrry for Production and Marketing Administration. Messrs. 
Chas. BE. McGuire and D. L. Swanson, both of Chicago, Illinois, for re- 
spondents. 
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Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL CONSENT ORDER 

By documents filed on June 17 and June 19, 1946, the respondents 
petitioned for an increase in the temporary rates and charges now 
being assessed by them at the Union Stockyards, Chicago, Illinois. 
Such temporary rates and charges are being applied under the pro- 
visions of a number of supplemental consent orders heretofore en- 
tered in this docket modifying the basic rate orders entered on Jan- 
uary 8 and March 12, 1934. An order entered on December 26, 1945 
(4 A.D. 992) is the latest of such supplemental orders under which 
the temporary rates and charges referred to above were extended to 
June 30, 1946. An order entered on June 27, 1946 continued in effect 
those rates until appropriate action could be taken on the petition 
for further modification. Notice of the petition for modification 
was published in the Federal Register on July 16, 1946 (11 F. R. 
7746). 

The Livestock Branch in its answer to the petition stated that it 
has had an opportunity to analyze the petition and that respondents 
had agreed to make certain adjustments in the petition as originally 
filed. Upon that basis, the Livestock Branch interposed no objection 
to the prayer of the petition. 


Accordingly, the respondents shall file a tariff setting forth the 
rates and charges in the following schedule, the same to become ef- 
fective one day after the issuance of this order and to remain in ef- 
fect for a period of one year thereafter unless the order is modified 
or extended prior to the termination thereof: 


SECTION A 


Definitions 

A CONSIGNMENT, for the purpose of assessing selling charges, is all the 
livestock of one species delivered in the name of one person to one market 
agency to be offered for sale during the trading hours of one day. Cattle and 
calves to be considered as of different species. 

A CONSIGNMENT, for the purpose of assessing buying charges, is all 
the livestock of one species bought at any time but shipped or delivered to 
one person on one market day. Cattle and calves to be considered as of dif- 
ferent species. 

A DRAFT—is all those animals in one consignment weighed as a single 
sales or purchase classification. 

A PERSON—is an individual, a partnership, a corporation and/or associa- 
tion of any such acting as a unit. 

CALVES—are animals of the bovine species, weighed in drafts, the average 
weight of the animals in which is 400 pounds or under. 

CATTLE—are animals of the bovine species, weighing more than 400 pounds. 

BULLS are uncastrated male animals of the bovine species weighing more 
than 400 pounds. 

HOGS—are all swine, irrespective of weight. 
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SECTION B 
Selling Charges 
Section B charges to be applied, except that in no instance shall such charges 
exceed those provided as maximum in Section C. 
Cents 
Cattle: per head 


One head and one head only —_----- 
Consignments of more than one head: 


For the first 15 head 
For all over 15 head 


Bulls: 
One head and one head only ~__-_------ 
Consignments of more than one head: 
Apply cattle rates. 
Cents 
Hogs: per head 
50 
40) 


One head and one head only 250# and over —_-_- em Saae 
One head and one head only under 250# __- 
Consignments of more than one head: 
For the first 10 head 
For the next 15 head 
For all over 25 head 
Sheep: 
One head and one head only 
Consignments of more than one head: 
For the first 10 head in each 250 head- 
For the next 50 head in each 250 head -- 
For the next 60 head in each 250 head __--- 
For the next 130 head in each 250 head --_- 


Maximum charge applicable only upon consignments arriving by rail (rail- 


road billing to govern). 
$15.00 per single deck car. 
$20.00 per double deck car. 


SECTION C—MAXIMUM SELLING CHARGES 

The maximum selling charges shown in this Section C are to be assessed 
only when such aggregate charges produce a lower charge than the charges 
shown in Section B. 

RAIL CARS 

Cattle. The maximum charge for selling a consignment of cattle arriving 
by rail shall be $25.00 for each car (railroad billing to govern). 

Calves. The maximum charge for selling a consignment of calves arriving 
by rail shall be $25.00 for each single deck car and $32.50 for each double 
deck car (railroad billing to govern). 

Cattle and calves, The, maximum charge for selling a carload of cattle and 
calves arriving by rail shall be $25.00 for each car (railroad billing to govern). 

Hogs. The maximum charge for selling a consignment of hogs arriving 
by rail shall be $22.50 for each single deck car and $30.00 for each double deck 
ear (railroad billing to govern). 

Mixed cars. The maximum charge for selling a carload of livestock con- 
taining two or more species, delivered in the name of one person to one mar- 
ket agency to be offered for sale during the trading hours of one day, shall 
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be $27.50 for each single deck car and $32.50 for each double deck car (rail- 
road billing to govern). 
OTHER THAN BY RAIL 

Cattle. The maximum charge for selling a consignment of cattle arriving 
other than by rail shall be the aggregate of $25.00 for the first 24,400 pounds 
plus 10 cents for each additional 100 pounds or fraction thereof. 

Calves. The maximum charge for selling a consignment of calves arriving 
other than by rail shall be $20.00 for each 100 calves or less. 

Cattle and calves. The maximum charge for selling a shipment of cattle 
and calves arriving other than by rail, delivered in the name of one person 
to one market agency to be offered for sale during the trading hours of one 
day, shall be the aggregate of $25.00 for the first 24,400 pounds or less, plus 
10 cents for each additional 100 pounds or fraction thereof. 

Hogs. The maximum charge for selling a consignment of hogs arriving 
other than by rail shall be the aggregate of $22.50 for the first 18,000 pounds, 
plus 10 cents for each additional 100 pounds or fraction thereof. 

Mixed shipment. The maximum charge for selling a shipment of livestock, 
arriving other than by rail, containing two or more species, delivered in the 
name of one person to one market agency, to be offered for sale during the 
trading hours of one day shall be the aggregate of $27.50 for the first 24,400 
pounds or less, plus 10 cents for each additional 100 pounds or fraction thereof. 


SECTION D—BUYING CHARGES 


The rates for buying livestock shall be the same as the rates shown in sec- 
tion B for selling the same livestock except that in no instance shall such 
charges exceed those provided as maximum in Section E. 


SECTION E—MAXIMUM CHARGES 


The maximum charges shown in this Section (E) are to be assessed only 
when such aggregate charges produce a lower charge than the charges shown 
in Section D. 

RAIL CARS 

Cattle. The maximum charge for buying a consignment of cattle shipped 
by rail, shall be $25.00 for each car (railroad billing to govern). 

Calves. The maximum charge for buying a consignment of calves shipped 
by rail, shall be $25.00 for each single deck car and $32.50 for each double deck 
ear (railroad billing to govern). 

Cattle and calves. The maximum charge for buying a carload of cattle and 
calves shipped by rail shall be $25.00 for each car (railroad billing to govern). 

Hogs. The maximum charge for buying a consignment of hogs shipped by 
rail, shall be $22.50 for each single deck car and $30.00 for each double deck 
car. 

OTHER THAN RAIL 

Cattle. The maximum charge for buying a consignment of cattle shipped 
other than by rail, shall be the aggregate of $25.00 for the first 24,400 pounds 
plus 10 cents for each additional 100 pounds or fraction thereof. 

Calves. The maximum charge for buying a consignment of calves shipped 
other than by rail, shall be $20.00 for each 100 calves or less. 

Cattle and calves. The maximum charge for buying a shipment of cattle 
and calves shipped other than by rail, shall be the aggregate of $25.00 for the 
first 24,400 pounds or less, plus 10 cents for each additional 100 pounds or 
fraction thereof. ; 
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Hogs. The maximum charge for buying a consignment of hogs shipped 
other than by rail, shall be the aggregate of $22.50 for the first 18,000 pounds 
plus 10 cents for each additional 100 pounds or fraction thereof. 


SECTION G—EXTRA SERVICE CHARGES 


The following extra service charges are applicable to each consignment. 
For each additional weight draft over 3 on account of sales classification 
brought about by sorting and weighing for the best interests of the shipper: 


25 cents. 

For each additional check except checks to truckers in payment of trans- 
portation, each additional account of sales, each proceeds deposit or bank 
credit over 1: 5 cents. 

SECTION H—RESALES 

On livestock purchased on this market by registered traders, or registered 
market agencies, and without having been removed from this market, resold 
for account of such purchaser, the commission shall be 50 cents per head on 
cattle, 25 cents per head on calves, and 6 cents per 100 pounds on the sale 
weights of hogs, sheep and goats. 

The increased rates provided herein are to become effective only 
upon the condition (1) that the respondents agree to continue to 
furnish the reports heretofore required to be furnished to the Live- 
stock Branch under the provisions of stipulations entered into by 
respondents and the Livestock Branch and orders issued pursuant 
thereto and (2) that the respondents agree that the Judicial Officer 
may, without hearing, at any time that this order remains in effect. 
order a reduction in the effective schedule of rates and charges if. 
upon the basis of information disclosed by the reports referred to 
above, it appears that a reduction in rates is warranted; provided, 
however, that the respondents’ rates and charges shall not be re- 
duced below the level fixed by the basic rate orders entered on Jan- 
uary § and March 12, 1934, without a hearing first being held on 
the matter. 

Any petition for modification or extension of this order shall be 
filed on or before June 1, 1947. 

Copies hereof shall be served upon the respondents and the Live- 
stock Branch by registered mail or in person, 


» (A, D. 1297) 


In re CLEVELAND UNION Stock YARDS CoMPANY. P&S Doc. No, 442. Decided 
August 7, 1946. 


Supplemental Consent Order—Increase in Rates and Charges Authorized 
Pursuant to petition for rate increase filed by respondents, order issued grant- 
ing such petition for a period of one year, provided respondents con- 
tinue to furnish reports required by prior orders and that rates herein 
authorized may be reduced without hearing if upon basis of informa- 
tion drawn from reports a reduction is warranted. 
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CLEVELAND UNION STOCKYARDS COMPANY 






Mr. John J. Curry for Production and Marketing Administration. Mr. A. Z. 
Baker, of Cleveland, Ohio, for respondent. Mr. F. G. Ketner, of Colum- 
bus, Ohio, for intervenor. Mr. Elmer J. Scott, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 





SUPPLEMENTAL ORDER 


On April 29, 1946, the Cleveland Union Stock Yards Company 
petitioned for modification of the Order of the Secretary entered 
July 18, 1934, as modified by his Order of February 14, 1935, and 
various supplemental orders thereafter, including the Supplemental 
Consent Order of May 21, 1945 (4 A. D. 392). The latter order 
provided for the continuance of the temporary rates and charges 
then in effect until June 1, 1946. After the filing of the petition, 
an order was entered on May 31, 1946 (5 A.D. 377), continuing 
the temporary rates and charges then in effect until further order. 

Notice of the petition for modification was published in the Fed- 
eral Register on May 28, 1946 (11 F.R. 5790). and no protest against 
the proposed modification were received. However, on June 6, 1946, 
F. G. Ketner, Secretary-Manager of the Producers Livestock Coop- 
erative Association, Columbus, Ohio, not having seen the notice im 
the Federal Register, wrote a letter to the Director of the Livestock 
Branch of the Production and Marketing Administration asking for 
an opportunity to discuss and consider any proposed increase in 
charges, if and when application for an increase in rates was made. 
On June 27, 1946, Elmer J. Scott, Examiner, sent a copy of the notice 
published in the Federal Register and a copy of the Answer of 
Production and Marketing Administration to the Petition for Modi- 
fication to Mr. Ketner, and suggested that if he wished to discuss 
the matter further, he communicate with the Chief of the Packers 
and Stockyards Division, of the Livestock Branch. Not having re- 
ceived an answer to the letter of June 27, 1946, the Examiner again 
wrote Mr. Ketner. on July 24, 1946, and asked him to inform the 
Examiner at his earliest convenience whether or not the cooperative 
association desired to protest the rate increase so that the matter 
could either be set for hearing or referred to the Judicial Officer for 
the entry of an order. In a letter to the examiner dated July 30, 
1946 and filed August 5, 1946, Mr. Ketner protested the increase in 
rates. In a telephone conversation with the examiner, Mr. Ketner 
stated that he did not desire a formal hearing on his protest, if any 
modification of rates would be temporary and could be reopened at 
any time. 

The answer of Production and Marketing Administration admits 
that on the basis of the financial returns which respondent is en- 
titled to receive on its investment, the rates proposed by the respond- 
ent are reasonable in view of the decline in livestock receipts for the 
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year 1945 and a substantial increase in labor costs and operating ex- 


penses. 
Accordingly, until further order, the respondent shall file and 


publish its schedule setting forth the following rates and charges: 


(a) For Yardage: 
Plus 20 cents for each draft weighed. 

Cattle cents per head 
cents per head 
cents per head 

Sheen ..<.... gS cee ea eS ane eee cents per head 

Storage of market livestock after sale: 

RRAD oS cece stew tee pakke ee ene 12 cents per head 

Calves > cents per head 

NO ct Se cg te eect ne a) Boa ee 4 cents per head 

2% cents per head 

For handling and delivery of direct shipments by truck: 

Cattle 30 cents per head 

18 cents per head 
11 cents per head 
Sheep 7 cents per head 


(d) For handling and storage of railborne shipments not offered 
for sale on the public market: 
For each 24 hours or fraction thereof: 
RR aoe ra SO en Oe 6 cents per head 
4 cents per head 
4 cents per head 
Sheep 24 cents per head 
For washing and disinfecting trucks and trailers: 
Small truck or trailer Washing 50¢ Disinfecting 25¢ 
Medium “ “ Pe $1.00 = 50¢ 
Large te ae - = $1.25 - 75¢ 
Twenty percent added for double decks. 
(f{) For reweighing: 
MOMNEIO! Bveeen ole cee eee s cents per head 
Calves cents per head 
cents per head 
cent per head 
(g) For resale or change of ownership: 
Cattle 5 cents per head 
CO a 3 cents per head 
RN ist an eh 5 2 cents per head 
Sheep --.--- : 1 cent per head 


(h) For feed: 
Fifty cents per bushel of corn and per 100 lbs. of hay or 
straw in addition to the delivered cost. 


All prior orders prescribing rates are suspended. In view of the 
situation described the rates and charges prescribed herein may be 
made effective on August 12, 1946, if prior notice is given, and shall 
remain in effect for a period of one year thereafter. However, the 
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rates shall not become effective unless the respondent consents to 
file the reports which it has been filing under the order of June 24. 
1942 (1 A.D. 438) and consents that the rates and charges prescribed 
herein may be reduced, not below those prescribed in the order of 
July 18, 1924, at any time without a hearing. 

Any request for extension of this order beyond August 12, 1947. 
shall be filed by July 12, 1947. 

Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 1298) 


In re MARKEr AGENCIES AT Fort Wortu Srockyarps. P&S Doe. No. 445. De- 
cided August 16, 1946. 


Supplemental Consent Order—Extension and Modification of 
Provisions of Prior Order 
Provisions of order of December 29, 1945, modified and extended to Decem- 


ber 31, 1946. 


Mr. John J. Curry for Production and Marketing Administration. Mr. 0. 
Smith, of Fort Worth, Texas, for respondents. Mr. John J. Murray, Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer, 


SUPPLEMENTAL CONSENT ORDER 
By documents filed on July 3 and July 16, 1946, respondents pe- 
titioned for an increase in rates for selling cattle, calves, hogs, and 
sheep at the Fort Worth Stockyards, which rates and charges are 


being applied by respondents under the provisions of orders here- 
tofore entered in this docket, the last of which was entered on De- 
cember 29, 1945 (4 A.D. 1000). Such rates and charges expire on 
December 31, 1946, unless continued in effect by further order, 


The Livestock Branch, Production and Marketing Administra- 
tion, does not object to the rates proposed in respondents’ petition for 
selling cattle, calves, and hogs, but interposed an objection to the 
rates proposed for selling sheep. After correspondence between 
the respondent and the Livestock Branch relative to suitable sheep 
rates, the respondents wired the Livestock Branch on July 23, 1946, 
that they desired to withdraw that part of their petition seeking 
higher rates for sheep and requested that the present sheep rates 
continue in effect pending further analysis. 

Accordingly, the respondents shall file a supplement to their 
existing schedule®f rates and charges providing for the following 
schedule, the same to become effective 5 days after the issuance of 
this order and to remain in effect until December 31, 1946, unless 
this order is modified or extended prior to the termination thereof : 
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Calves: ; ' 
Consignments of one head and-one head only_--50¢ per head : 
Consignments of more than one head: 


First 20 head in each consignment-_-_-___-__-- 35¢ per head 
Each head over 20 in each consignment_____25¢ per head 
Cattle: 
Consignments of one head and one head only_--95¢ per head be 
Consignments of more than one head: 
First 20 head in each consignment--_----_--- 80¢ per head 
Each head over 20 in each consignment---_-_-_ 65¢ per head 
Hogs: 
Consignments of one head and one head only___45¢ per head 
Consignments of more than one head: 
First 40 head in each consignment_-_---___- 27¢ per head 
Each head over 40 in each consignment____-20¢ per head 


The increased rates provided herein are to become effective only 
upon the condition that the respondents agree to furnish reports 
heretofore required by prior orders entered in this docket. 

Any petition for modification or extension of this order shall be 
filed on or before November 30, 1946. 

Copies hereof shall be served upon the respondents, and the 
Livestock Branch by registered mail or in person. 


SE ARMOR, 2 oa 


(A. D. 1299) | 
In re MARKET AGENCIES AT THE UNION STOCK YARDS, DENVER, COLORADO. P&S 
Doc. No. 435. Decided August 20, 1946. 


Supplemental Order—Modification and Continuation of Rates and Charges 


Rates and charges now in effect are modified and as modified are continued 
in effect to and including June 30, 1947, provided respondents continue to 
file the reports required under prior orders herein. 


Mr. John J. Murray for Production and Marketing Administration. Mr. Lynn 
S. Kemper, of Denver, Colorado, for respondents. Mr. John B. Poindexter, 
Examiner. 

Decision by Thomas J. Flavin, Judicial Officer. 
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SUPPLEMENTAL ORDER 

On July 9, 1946, the respondents filed a petition for modification 
of the order entered in this proceeding on September 27, 1934 (as 
modified by the orders of November 27, 1937 and February 13, 19438, 
2 A.D. 45). In such petition respondents requested increases in their 
rates and charges as a result of increased operating costs since 1940. 
The petition and exhibits attached contain data showing the revenues 
which respondents estimate will be received from the rates proposed. 
On July 19, 1946, the Livestock Branch, Productien and Marketing 
Administration filed an answer recommending that respondents be 
granted the increases requested on a temporary basis until June 30, 
1947, provided the respondents would continue to file the reports 
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provided for in the order of February 13, 1945, (2 A.D. 45), as modi- 
fied, and that the provisions of the order of June 26, 1946, be ex- 


tended to and including June 30, 1947. 
Accordingly, subject to the conditions mentioned below, re- 


spondents shall forthwith publish and file the schedule of rates 
set forth in Schedule 7, which is attached to their petition, as the 
charges to be made by respondents for their services at the Denver 
Union Stock Yards, Denver, Colorado, as follows: 


SCHEDULE NO. 7 
SCHEDULE OF CHARGES FOR MARKET SERVICES 
BY MARKET AGENCIES AT DENVER, COLORADO 


ARTICLE 1 
Definitions 


CALVES are animals of the bovine species, weighed in drafts, the average 
weight of the animals in which is 400 pounds or under. 

CATTLE are animals of the bovine species, weighed in drafts, the average 
weight of the animals in which is over 400 pounds. 

BULLS are animals of the bovine species sold for slaughter or feeders, 
weighed in drafts, the average weight of the animals in which is 800 pounds 
and over. 

HOGS are all swine, irrespective of weight. 

A CONSIGNMENT, for the purpose of assessing selling charges, is all the 
live stock of cne species delivered in the name of one person to one market 
agency to be offered for sale during the trading hours of one day. Cattle and 
calves, or one cattle and one calf, arriving in one shipment from one person, 
constitute one consignment for the purpose of assessing selling charges. 

A CONSIGNMENT, for the purpose of assessing buying charges, is all the 
live stock of one species bought at any time but shipped or delivered to one 
person on one market day. Cattle and calves, or one cattle and one calf 
shipped or delivered to one person on one market day constitute one consign- 
ment for the purpose of assessing buying charges. 

A DRAFT is all those animals in one consignment 
sales or purchase classification. 

A PERSON is an individual, a partnership, a corporation, and/or an asso- 
ciation of any such acting as a unit. 


ARTICLE 2 


Selling Charges 


weighed as a single 


SECTION -A 


STRAIGHT CAR—SINGLE OWNERSHIP: 
Cattle and Calves: 
Stagie Deck ........ seme 
DONG TIGER « oink: 
Sheep: 
Single Deck .......~. sl ag ussestatie wrote 
INN NE os Cen tani arnt pick me cece icra 
Hogs: 
Sete: DOGK once ncsccncs cee teindasecnteaSd _..----$15.00 per car 
Double Deck eis wicca tsi niles a > 


$19.50 per ear 
23.00 per car 


.-.....$12.50 per car 
17.50 per car 
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SECTION -B 
OTHER MODES OF ARRIVAL: 
Cattle and Calves: 


Calves: 
Consignments of one head___________-_- Feshea iia $ .50 per head 
Consignments of more than one head: 
1 head to 15 head, inclusive ____.._-_-_-_-- .40 per head 
IAT ISO IN EM 2 .30 per head 
Cattle: 


Consignments of one head .....2.,.-..-..---- .90 per head 


Consignments of more than one head: 


1 head to 15 head, inclusive ____---------- .80 per head 
Wash. heatdover 16: esc oot wk cece se .65 per head 
Bulls: 
. Sold for slaughter or feeders _____- Petty Bod: 1.25 per head 
Hogs: 
Consignments of one head _______-__--_.-_--- .45 per head 
Consignments of more than one head: 
1 head to 10 head, inclusive ___..-__-_--_- 235 per head 
11 head to 25 head, inclusive ____._-__-__-_ _ .25 per head 
Each head over 25 __----------- soiess «os 220 Per head 
Sheep: 
Consignments of one head _________-__--_~- cizocun jee per Read 
Consignments of more than one head: 
For the first 10 head in each 250 head__-_~- .25 per head 
For the next 50 head in each 250 head___-- .15 per head 
For the next 60 head in each 250 head__-_-- .08 per head 
For the next 130 head in each 250 head__-_ .04 per head 
Milch Cows with or without calf at side__.______- 1.00 per head 
Purebred or Registered Cows, heifers and bulls___- 5.00 per head 


Rams for breeding purposes __----- Je. Socacad ek Pepe? Beas 


Nore To SECTION -B 
The commission charged for selling the animals arriving in a consignment 
of one straight car of single ownership shall not exceed what they would have 
been had the animals arrived in any other manner. On consignment of two 
or more straight cars of single ownership charges shall be assessed as provided 
in Section “A”. 

(a) When two or more 36-foot cars are furnished in lieu of longer cars 
ordered, the basis for such commission charges shall be that provided 
in Section “B” not to exceed the charges applicable under Section “A” 
based on the number of cars containing the animals when they arrive 
at the market. 

(b) When a consignment consists of a trailer car in addition to any num- 
ber of revenue cars the entire consignment shall be assessed on the 
basis of Section “B’, not to exceed the rates ‘applicable under Sec- 
tion “A” to the number of cars in the consignment. 

(c) When single-deck cars are furnished in lieu of double-deck car or cars 
ordered each two single-deck cars shall be considered to be a double- 
deck car and charges thereon assessed under Section “A”, 

(d) Where not to exceed two animals of different ownership are contained 
in a single owner consignment, the consignment shall be considered to 
be a single owner consignment and charges shall be assessed on that 
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basis, and in addition thereto the rates under Section ‘B” shall be 
assessed against the other ownership animals. 


SECTION -C 
The sale of “plants,” or livestock which has been weighed previously and 
on which a commission has been charged for regularly established and regis- 
tered traders at the Denver Union Stock Yards, will be charged for according 
to the regular rate of commission. 


ARTICLE 3 
Extra Service Charges 
The following extra service charges are applicable to all species: 


SEcTION -A 


When a buyer who has purchased livestock from a commission firm requests 
any service and/or assistance, and/or elects to have the firm place billing 
order or orders and service is actually rendered, one-fourth of the regular 
buying commission shall be charged for such service. This service charge 
shall not be assessed to purchasers of registered or purebred cattle bought 
for breeding purposes during the week of the Stock Show. 


SEcTION -B 
For each additional weight draft over 3, on account of sales classifica- 
HOR. ci ccde cence ewabucmineda dew ew em ee ee rae $ .15 
SEcTION -C 


For each additional check, each additional account of sales, each pro- 
ceeds deposited or bank credit, over 1 __--------- Fished ab ss aeianrinlab oak cate Rieger a aka 


ARTICLE 4 
Buying Charges 
SEcTION -A 
The rates for buying livestock of the various species shall be the same as 
those for selling like species. 


SECTION -B 
When livestock bought from other firms by the purchaser himself is paid 
for and/or picked up and/or billed out or any other assistance is rendered in 
the purchase of the stock, the regular buying commission shall be charged 
to the buyer. 
SECTION -C 
No person doing a livestock commission business is to act in the dual ca- 
pacity of buyer and seller on any shipment of livestock consigned to him, 
with the exception of fat sheep and fat lambs. 


ARTICLE 5 


Deductions Withheld for Other Organizations 
(a) For the Colorado-Nebraska Lamb Feeders Association, for the Colo- 
rado Wool Growers Association and for the Colorado Stockgrowers and Feed- 
ers Association, such assessments on livestock consignments of their members 
may be levied by the respective bodies from time to time, the names of said 
members to be filed with the respective firms. Such collection, however, to 
be optional with each of said member shippers. 
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(b) For the Colorado Board of Live Stock Inspection Commissioners, 
5 cents (A) per head on all cattle originating in said state when such inspec- 
tion fee has not been paid at loading point, for the purpose of providing 
proper brand inspection on such shipments. 

(c) For the National Live Stock and Meat Board, 25 cents per straight 
cars (single ownership on all consignments) of cattle and hogs, and 75 cents 
on all consignments of sheep to be sold on this market. Such collection, how- 
ever, to be optional with shippers. Commensurate charge for all other modes 
of arrival. 

(d) For yard insurance coverage on fire and mixing caused by fire on 
all livestock while in the yards, 10 cents per carload, commensurate charge 
for all other modes of arrival. 

(e) For the purpose of impartial and proper dockage and inspection of 
hogs. 


rete NN ne oe ee ee 10 cents 
ATI S85 a et eh 20 cents 
I NNN, ee 30 cents 


(f) For the building fund of the National Western Stock Show Association, 
in compliance with its rules and regulations, subscription to the fund shall 
be made on the basis of a schedule as set forth below: 

1. 1% on all registered cattle sold at auction or at private sale. This will 
include all Hereford, Shorthorn and Angus breeding cattle entered in 
competition or exhibited on the hill property or in the yard. 

2. $10.00 per carload on feeder or fat cattle sold. This charge will apply 
on all feeder and fat cattle sold through the show auction, except 
ordinary commercial cattle not entered in the show. 

8. $10.00 per carload on all carloads sheep (110 head) and $5.00 per truck- 
load sheep (25 head) exhibited and sold. 

1. $1.00 per head on Junior Show Cattle; 50 cents per head on Junior 
Sheep and Hogs. 

5. The above subscriptions, however, shall be subject to refund within a 
reasonable time, not more than sixty (60) days, in the event such 
request is made by a subscriber in writing. 

(g) For fire insurance coverage on livestock exhibited at the National 
Western Stock Show during the week of Stock Show the following charges 
shall be made and deducted: 


Breeding cattle and fat steers —.........=......-4 50¢ per head 
NI NNN oho er tin (bats bow een e aes 50¢ per head 
SIN IND Boe oc cs Cicer cie seen scmenneeee 20¢ per head 
Junior Show Sheep and Hogs ------_------------ 20¢ per head 


(h) There shall be collected in addition to the regular selling commission 
on all livestock passing through the sales ring of the Denver Union Stock 
Yards, an auctioneer fee as hereinafter provided: 


DURING STOCK SHOW WEEK 
Cattle or Calves. =. oo eee eccce $1.00 for each individual head 
Cattle or Calves______._______---$3.00 for each carload 
Lots of three head or more sold together to be assessed at the 


carload rate. 

Fat wethers and barrows ..--...--..-..-..._.__..50¢ per head 
More than six head of either hogs or sheep to be assessed at 
carload rate of $3.00 provided they are sold as a group. 
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4-H CLUB SALES AND FUTURE FARMERS OF AMERICA SALES 
AT AUCTION 


OTHER THAN DURING STOCK SHOW WEEK 
Caitio.or Cameos: ocescc ein 50¢ for each individual head 
Cattle or Calves__------ $2.50 when sold. in group of five or more 


The respondents shall give at least ten days notice to the public 
of any change in their schedule of rates and charges before the ef- 
fective date thereof, and this order shall remain in effect until June 
20, 1947, unless modified or extended. 

However, the rates herein prescribed shall become effective only 
upon the condition that respondents continue to file the quarterly 
reports provided for in the order of February 18, 1943, supra, as 
modified. 

Any petition for extension or modification of this order shall be 
filed on or before June 1, 1947. 

Copies hereof shall be served upon the parties by registered mail 


or in person, 


(A. D. 1300) 

In re MAkKeTr AGENCIES AT OGDEN Union Stock YArps. P&S Doc. No. 456 
Decided August 21, 1946. 

Consent Order—Extension and Modification of Provisions of Prior Orders 


Provisions of prior orders modified and extended .to August 23, 1947. 


Mr. John J. Curry for Production and Marketing Administration. Messrs. 
Tocker, Donoho & Sellers for respondents. Mr. John J. Murray, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer, 
CONSENT ORDER 

On August 29, 1935, the Acting Secretary issued an order pre- 
scribing rates and charges for respondents’ services. On June 13, 
1946, the respondents filed a petition requesting permission to modify 
Tariff No. 3 which became effective on September 28, 1935, as a 
result of the order of August 29, 1935. Permission to amend this tariff 
was given by an order dated June 20, 1946. 

On July 19, 1946, respondents filed a petition for further modi- 
fication of Tariff No. 3. Notice of this petition was published in the 
Kederal Register on August 6, 1946 (11 F. R. 8498). On August 16, 
1946, the Livestock Branch of the Production and Marketing Ad- 
ministration filed an answer stating that it does not object to the 
proposed modification provided that respondents agree to certain 
conditions. Inasmuch as the parties are agreed with respect to the 
rates and charges, and the conditions urged by the Livestock Branch 
appear to be reasonable, the respondents may now publish a taritf 
making effective the rates and charges set out in their petition 
which are as follows: 
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Definitions 
ARTICLE 1 


CALVES are animals of the bovine species, weighed in drafts, the average 
weight of the animals in which is 450 pounds or under. 

CATTLE are animals of the bovine species, weighed in drafts, the average 
weight of the animals in which is over 450 pounds. 

HOGS are swine, irrespective of weight. 

A CONSIGNMENT, for the purpose of assessing selling charges, is all of 
the livestock of one species delivered in the name of one person to the mar- 
ket agency to be offered for sale during the trading hours of one day. 

A CONSIGNMENT, for the purpose of assessing buying charges, is all of 
the livestock of one species bought at one time but shipped or delivered to 
one person on one market day. 

A DRAFT is all of the animals in one consignment weighed as a single 
sales or purchase classification. 

A PERSON is either an individual, a partnership, a corporation or an as- 
sociation of any such acting as a unit. 


ARTICLE 2 
SECTION A 
STRAIGHT CAR—SINGLE OWNERSHIP: 
Cattle and Calves: 


REUNION 606g rena oe a ese maar $17.50 per car 

ICRI NORE 2 SSC Sok oe as ere ge a 22.00 per car 
Swine: 

RE A ae gt eee he 15.00 per car 

UATE TIMI 8 ee ee ee eee ees 21.00 per car 
Sheep: 

SURI DINENS. fe ee oe ee eo bas ane 14.00 per car 

IIIS RNIN cs oe nS ee ee 19.00 per car 


NOTE: All species of livestock arriving by rail in trailer cars shall carry 
the charges set out in Section B of Article 2, provided that the total charges 
on a species in a trailer shall not exceed the charges for a car of that species 
set out in Section A of Article 2. 


SEcTION B 
OTHER MODES OF ARRIVAL: 


Cattle and Calves: 
Calves: 


Consignments of one head __-------_--------- $ .50 per head 
Consignments of more than one head: 
2 25 Ree (Ore Qn iwc eon neem 40 per head 
ORD ANG DVB 26 a cicinctcemneraasimaununien .30 per head 
Cattle: 
Consignments of one head __________-____-__~ .90 per head 
Consignments of more than one head: 
bode 26 teas: IONE: = soi oo necx snd .80 per head 
Bach head over 16 ..<-sss<......» sa ae ee .65 per head 
Bulls: 
Over 600 pounds ------------ dear a a nea 1.25 per head 


Purebred bulls of any weight __._.__-----__---- 5.00 per head 


yee 
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Hogs: 
Consignments of one head .........=.--.-....- $ 
Consignments of more than one head: 

Pie 30 hea. 5. ow new keouseeence 
Mest 16: BO Qo 5 ee eacecccasases 


45 per head 


.35 per head 
.25 per head 
.20 per head 


Sheep: 
Consignments of one head ------------------- 
Consignments of more than one head: 


.35 per head 


For the first 10 in each 300 head ------- __ .25 per head 
For the next 50 in each 300 head _-------- .15 per head 
For the next 60 in each 300 head __------ .O8 per head 
For the next 130 in each 300 head _-_------ .04 per head 
For the next 50 in each 300 head ___-_---- .01 per head 


ARTICLE 3 
SECTION A 
Selling Charges 
DRAFTS: On consignments where more than three drafts are necessary or 
requested, 25 cents per draft in excess of three, maximum of $3.00 will be 


charged. 
SECTION B 


Buying Charges 
The rates for Buying Livestock shall be the same as selling like species 


except as follows: 
When livestock consigned to a commission firm is sold to a buyer who 
issues out of town drafts in payment for same, a service charge of 1/10 
of 1 per cent of the gross cost of livestock shall be charged to the buyer. 


ARTICLE 4 
SECTION A 
DOCKAGE: The dockage or shrinkage allowed on all hogs shall be forty 
pounds for each piggy sow and seventy pounds for each stag, except in cases 
of lots of hogs averaging 150 pounds or less, which shall be classed as “skips” 
and be docked twenty pounds on piggy sows and thirty-five pounds on stags, 
bandy cut, “bussing” or “boily”’ forty pounds, cut “bussing” or “boily”’ not 
badly, twenty pounds, slightly cut, “bussing” or “boily” shall be subject to 


no dockage. 
No member of this Exchange or firm or corporation represented herein, 


shall either buy or sell hogs except in conformity with this rule. 

The rates and charges herein authorized shall remain in effect for 
a period of one year from the effective date of this order unless modi- 
fied by further order prior to that date, provided, however, that this 
order shall not be effective unless the respondents shall agree (1) to 


submit quarterly reports showing the results of the application of 
such rates and charges and the income as well.as the expenses in- 
curred by the individual respondents, such reports to be submitted 
on or before February 1, 1947, covering the period beginning Sep- 
tember 1, 1946, and ending December 31, 1946, and thereafter such re- 
ports shall be submitted within 30 days after the termination of each 
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calendar quarter, (2) that if, upon the basis of information disclosed 
by the reports, it appears that reductions in the rates and charges 
are warranted a further order may issue, without hearing, reducing 
the amounts of the rates and charges to amounts not less than the 
amounts of such rates and charges fixed by the order of August 29, 
1935. 

Any petition for extension or modification of this order shall be 
filed with the Hearing Clerk not later than July 31, 1947. 

In view of the urgency of the situation, and since it appears that 
notice of the changes in tariff has been published, this order may 
become effective on August 23, 1946. 

Copies of this order shall be served upon the parties by registered 
mail or in person. 


(A. D. 1301) 


In re MARKEY AGENCIES AT St. Louts NATIONAL STocKyAknps. P&S Doc. No. 383. 
Decided August 28, 1946. 
Supplemental Order—lIncrease in Rates and Charges 


Pursuant to petition for rate increases filed by respondent, the provisions of 
the order of June 19, 1946, are continued in effect until further order 
herein. 


Mr. Elmer J. Scott for Production and Marketing Administration. Messrs. 
W. R. Huitt, H. D. Wright, and S. P. Knowles, all of National Stock Yards, 
Illinois, for respondents. Mr. John B. Poinderter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer, 


SUPPLEMENTAL ORDER 

On June 19, 1946, the Judicial Officer entered an order (5 A.D. 
446) suspending until August 29, 1946, the provisions of prior orders 
entered in this docket on February 28, 1935, November 5, 1936, and 
December 6, 1937, respectively. 

On August 14, 1946, the respondents filed a petition for modifica- 
tion of said order of June 19, 1946, The request for modification, 
if granted, will increase respondents’ rates and charges and _ notice 
of the filing of such petition should be given by publication in the 
Federal Register. However, time does not permit the publication 
of said notice before August 29, 1946, the date of the expiration of 
said order of June 19, 1946. 

Accordingly, the provisions of the order of June 19, 1946, are 
continued in effect antil further order herein. 

Copies hereof shall be served upon the respondents by registered 
mail or in person and upon the Production and Marketing Adminis- 
tration. 
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(A. D. 1502) 
In re UNION STOCK YARDS COMPANY oF OMAHA, LTD. 
August 30, 1946. 
Supplemental Consent Order—Increase in Yardage Rates 


Pursuant to petition for increase in yardage rates filed by respondent, order 
issued granting such petition for a period of one year, provided re- 
spondent continues to furnish reports required therein and that rates 
herein authorized may be reduced without hearing if upon basis of in- 
formation drawn from reports a reduction is warranted. 


Mr. John J. Curry for Production and Marketing Administration. Mr. Harry 
B. Coffee, of Omaha, Nebraska, for respondent. Mr. Benjamin M. Holstein, 


Examiner. 


Degision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 

On December 6, 1945, the respondent filed a petition requesting 
modification of the order of the Acting Secretary, dated March 1, 
1933 (as modified by a supplemental order, dated October 15, 1937). 
Pursuant to an answer filed by the Livesteck Branch, Production 
and Marketing Administration, recommending the granting of an 
increase in yardage rates (but not to the extent respondent had re- 
quested), an order was entered on March 27, 1946 (5 A.D. 182) per- 
mitting respondent to put into effect the following yardage charges 
pending final disposition of the petition for modification: 


P&S Doc. No. 344. Decided 


Cattle Calves Hogs Sheep Horses & Mules 
Truck ......-.. 66¢ 35¢ 20¢ 15¢ 50¢ 
OS neers 45¢ 30¢ 15¢ 10¢ 40¢ 
Directs. ...2...< 22 15¢ 7¢ 5¢ oe 
Reweigh --..--- 22¢ 15¢ T¢ 5¢ an 


On June 14, 1946, respondent filed an amended petition modifying 
its request for the increase in yardage rates which it sought in its 
petition of December 6, 1945. In its amended petition respondent 
seeks a schedule of rates in conformity with the pattern set forth 
in the order entered on May 9, 1946, in the proceeding entitled Jn re 
St. Louis National Stockyards Company, P. & S. Docket No. 1246 
(5 A.D. 328). The requested charges are as follows: 


Yardage Charges 
All livestock received, and all livestock reweighed or resold. 
ORttle: on nnn ce ncestaecinqneusssensccnascs arias elo 60¢ per head 


Catron, (ranxamem: 406 BOO) dacs navencsncntinctaaneweaaue 35¢ per head 


GOK. coca awamnomieacwmdacuada ssh ance seleeracad ctagian kone deat 20¢ per head 
Sheen: Or GOA «2426 cs ccc resan ei sndesensdeccnceusae See 


aaa i a 5 es cic taeeivanss alias es cack nh anata al eae 60¢ per head 


Exceptions: 
(a) Yardage will not be assessed against livestock handled for the rail- 


road, unloaded for feed, water, and rest, unless such stock changes 


ownership. 
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(b) Yardage will not be assessed against livestock forwarded to other 
markets or to the country, or returned to point of origin subject 
to the following conditions: 

First: Must not be sold or weighed. 

Second: Must not change ownership. 

Third: Must be forwarded in the same name as originally con- 
signed. 


(c) Yardage charges on slaughter livestock consigned direct to packers 


will be at the following rates, provided packers accept delivery of 
stock at unloading chutes and remove stock from premises as soon 


as weighed. 

NN a A iE a a ee 30¢ per head 

SIRES. osetia cba nekoentnsiemedrenceneaeesuasucaneenas 18¢ per head 

NN hs la SoD oo ER Lc et Need Me eee 10¢ per head 

OG DECREE Qo eae aes ete nee 7¢ per head 
(d) Livestock resold or reweighed, other than through a commission 


firm, in these yards for local delivery will be assessed the follow- 
ing yardage charges: 


I ae er ee NO te a ee Oe 30¢ per head 
NNR ss i oa re csemiees psa cape as ak re Oe 18¢ per head 
RN ce eto aie tyres a em ere ae 10¢ per head 
PRED or a Besa eet 7¢ per head 


(e) Livestock resold or reweighed, other than through a commission 
firm, in these yards for shipment off the market, the following 
charges will apply: 


RROD cack NE RG Eh 12¢ per head 
RI assess i cecntntc eat aie accep ermnieas it ce eaten a 7¢ per head 
a a ate rte ea ----. 4¢ per head 
RN NI i eas cece a tcl alah epee 3¢ per head 
Rn EI ce ee eatin ac omanwan 12¢ per head 


In its answer the Livestock Branch stated that it has analyzed 
the supporting data submitted with the petition, and although it 
disagrees with some of the conclusions disclosed in the supporting 
data, it feels that respondent is entitled to the rate increases set 
forth above. 

Accordingly, the respondent is herewith granted permission to 
file an amendment to its effective tariff schedule setting forth the 
rates and charges referred to above, such rates and charges to become 
effective 10 days from the date hereof and to remain in effect for a 
period of one year unless modified or extended by further order. 
The increase in rates and charges is granted further upon condition 
that the respondent agrees (1) to furnish quarterly reports to the 
Livestock Branch showing its operating costs in the manner and 
form set forth in Exhibits I to VII of its amended petition for modi- 
fication, the first of such reports to be furnished on February 1, 
1947, covering the period from the effective date of this order to 
December 31, 1946, and subsequent reports to be furnished within 30 
days after each calendar quarter of business; (2) that the Judicial 
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Officer may, without further hearing, at any time that this order 
remains in effect, order a reduction in such rates and charges, if upon 
the basis of information disclosed by the quarterly reports, referred 
to above, it appears that a reduction in rates is warranted; pro- 
vided, however, that the respondent's rates and charges shall not be 
reduced below the level fixed by the basic rate orders herein without 
a hearing-first being held on the matter. 


(A. D. 1303) 


J. J. SPR\FKA OIL AND Poratro Co. v. CHARLES A. Davis. PACA Doc. No. 4586. 
Decided August 1, 1946. 


Failure to Pay Purchase Price—Check Dishonored 


Where complainant sold to respondent two cars of potatoes, for which re- 
spondent issued and delivered his check for the purchase price to com- 
plainant, and the check was subsequently dishonored by the bank on 
which it was drawn, it is held that respondent’s failure to pay complain- 
ant for the potatoes purchased entitles complainant to an award of repa- 
ration in the amount of the difference between the contract price and the 
amount realized on resale, plus expenses incurred in connection with the 
resale. 

When Resale Justified 


When the buyer's check, which was given to the seller in payment of the pur- 
chase price of potatoes, was dishonored by the bank upon which it was 
drawn, the seller was justified in diverting the potatoes elsewhere for 
resale. 


Seller’s Right to Retain Control Over Commodity to Insure Payment 
In a cash sale, where the purchaser tenders his check in payment of the price, 
the seller may retain control over the commodity, by billing the ship- 
ment to himself, as security against the possibility that the purchaser's 
check will not be honored upon presentation for payment. 
Default—Effect of Failure to Answer Complaint 


Where the respondent in a proceeding under the Act was notified in writing, 
at the time of service of the formal complaint upon him, that his answer 
to the complaint should be filed within 20 days after receipt of such notice, 
and that failure to file an answer would be deemed to be an admission of the 
allegations of the complaint, but notwithstanding such notice respondent 
failed to answer the complaint, the proceeding is disposed of on the basis 
of such default. 


J. J. Sprafka Oil and Potato Co., of Minto, North Dakota, complainant pro se. 
Messrs. Boomhower & Boomhower, of Mason City, lowa, for respondent. 
Miss Lenore H. Langford, Examiner. 


Decision by Thomas J. Flavin, Judicial O thee y: 


PRELIMINARY STATEMENT 
On July 14, 1945, complainant filed an informal complaint against 
respondent under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a ef seg.). Formal complaint was filed on 
February 4, 1946. Complainant alleges that it sold to respondent 
two carloads of potatoes at an agreed price of $2,850, f.o.b. Minto, 
North Dakota; that respondent gave complainant a check for the 
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purchase price; that complainant shipped to Mason City, Iowa, for 
(delivery to respondent upon payment of respondent’s check, potatoes 
of the kind, quality and grade called for by the contract; that re- 
spondent’s check was dishonored by the bank on which it was drawn ; 
that because of failure to receive payment on the check complainant 
was forced to find another purchaser for the potatoes; that the po- 
tatoes were resold for the net sum of $2,129.80; that complainant 
also incurred expenses of $6.64 for telegrams and telephone calls in 
connection with the resale, and that on account of the transaction 
respondent is indebted to complainant in the amount of $226.84, no 
part of which has been paid. 

A copy of the formal complaint and a copy of the report of in- 
vestigation were served on respondent by registered mail on March 
18, 1946. At the same time and as a part of such service by mail 
respondent was notified in writing that his answer to the formal 
complaint should be filed within 20 days after the receipt of such 
notice and that, in accordance with section 47.8(c) of the rules of 
practice, failure to file an answer would be deemed to be an admis- 
sion of the allegations of the complaint. No answer to the formal 
complaint has been filed by respondent and the proceeding is dis- 
posed of on the basis of such default. 


FINDINGS OF FACT 

1. Complainant is an individual, J. J. Sprafka, doing business as 
J. J. Sprafka Oil and Potato Co., whose post office address is Minto, 
North Dakota. 

2. Respondent is an individual, Charles A. Davis, whose post office 
address is Mason City, Iowa. At the time of the transaction here 
involved, the respondent was not licensed under the act. Re- 
spondent was issued a license under the act on June 12, 1945, and 
that license was renewed on June 12, 1946. 

’. On or about March 21, 1945, complainant sold to respondent, in 
interstate commerce, two carloads (1000 bags) of Cobbler and Tri- 
umph potatoes at an agreed price of $2.35 per bag, f.o.b. Minto, 
North Dakota, or a total price of $2,350. Respondent issued and 
delivered to complainant his check dated March 21, 1945, in the 
amount of $2,350, drawn on the United Home Bank & Trust Co. 
of Mason City, Iowa. 

4. The potatoes purchased by respondent were shipped by com- 
plainant in cars PGE 51940 and PFE 63062 from Minto, North 
Dakota, billed to complainant at Mason City, Iowa, for delivery to 
respondent at Mason City, Iowa, when the check, tendered by re- 
spondent in payment of the agreed purchase price, was paid. Car 
PFE 63062 arrived at Mason City, Iowa, on March 26, 1945, and car 
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GE 51940 arrived at Mason City, Iowa, on March 28, 1945. Neither 
‘ar was released to respondent because complainant was informed 
that payment of respondent’s check had been refused on account of 
insufficient funds. 

5. Respondent’s check for $2,350 was presented for payment on 
March 24, 1945, and was returned unpaid by the bank on which 
drawn on March 29, 1945. 

6. The potatoes were resold to KE. FE. Fadler Company, Kansa= 
City, Missouri. for the net sum of $2,129.80. Complainant incurred 
expenses of $6.64 for telegrams and telephone calls in connection 
with the resale. 

7. Respondent has failed to pay complainant the difference be- 
tween the contract price and the amount realized on resale, or $220.20, 
plus expenses of $6.64, or any part thereof. 

8. The informal complaint was filed on May 2, 1945, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The contract here involved contemplated cash payment by  re- 
spondent for the potatoes he ‘purchased. Respondent’s check for 
$2,350 was tendered as such payment. It appears that complainant 
shipped the potatoes to himself at Mason City, Towa, rather than (o 
respondent, as security against the possibility that respondent's 
check would not be honored upon presentation for payment. There 
is nothing to indicate that the two shipments would not have been 
released to respondent if the check had been paid. Respondent not 
only did not have sufficient funds on deposit when the check was pre- 
sented for payment, but failed to deposit such funds during the 
tive-day period the check was held by the payee bank. Complainant 
was within his rights in retaining control over the shipments until 
clearance of the check. (. F. Schaefer Co. v. American Fruit & 
Produce Co., PACA Docket No. 892, S. 472. Complainant was also 
justified in diverting the potatoes for resale when it appeared that 
respondent’s check would not be honored. Section 60, Uniform 
Sales Act; J. 7. Case Threshing Mach. Co. v. Bargabos, 143 Minn. 8, 
172 N. W. 882. It is concluded that respondent’s failure to pay com- 
plainant for the potatoes purchased was, and is, in violation of sec- 
tion 2 of the act. Reparation should be awarded complainant in the 
amount of the difference between the contract price, $2,350, and the 
amount realized on resale, $2,129.80, or $220.20, plus expenses of 
$6.64 incurred in connection with the resale, or the total sum of 
$226.84, and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
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pay to complainant, as reparation, $226.84, with interest thereon at 
5 per cent per annum from March 29, 1945, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to date of payment of reparation, and as 
to service on the parties. this order shall become effective 20 days 
after its date. 


(A. D. 1304) 
PACA Doc. No. 4599.* Decided August 8, 1946. 
; Dismissal—Withdrawal of Complaint 
Where complainant requested by letter that this case be dismissed, and 
such dismissal will not result in legal prejudice to respondent, the com- 
plaint for reparation is hereby dismissed. 


Complainant, pro se. Messrs. Shull & Marshall, of Sioux City, Iowa, for re- 
spondent. Mr. James E. Horton, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 

On October 3, 1945, complainant filed an informal complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), against respondent, alleging non-payment of a check for 
$1,150 given by respondent for the cancellation of a contract for 
10 carloads of potatoes. The formal complaint was filed on April 
16, 1946, and a copy thereof and a copy of the report of investiga- 
tion were served on respondent by registered mail on June 17, 1946. 
Respondent’s answer was filed on July 1, 1946. 

In a letter dated July 29, 1946, complainant requested that this 
case be dismissed and withdrawn from further consideration by the 
Secretary of Agriculture. Respondent’s answer did not allege 4 
counterclaim and it appears that dismissal of the complaint will not 
result in legal prejudice to respondent. Accordingly, the complaint 
is dismissed, effective 10 days after this date. Copies hereof shall 


be served on the parties. 


(A. D. 1305) 


DAN CONTRERAS Vv. DOUGLAS PropucK CoMPANY. PACA Doc. No. 4607. Decided 
August 19, 1946. 


Failure to Pay Balance of Purchase Price 
Respondent's failure to pay the total amount of the agreed purchase price for 
several lots of produce accepted by respondent entitles complainant to an 
award of reparation for the unpaid balance of the agreed purchase price 
and buying broker's charges. 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Fd. 
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Mr. Charles Chorna, of Los Angeles, California, for complainant. Douglas 
Produce Company, of Douglas, Arizona, respondent, pro se. Mr. John T. 
Pearson, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a ef seg.), the complainant seeks to 
recover reparation from the respondent in the amount of $2,244.61, 
the unpaid balance of the purchase prices and incidental charges 
for eight interstate shipments of produce. 

The complaint and a report of investigation made by the Fruit 
and Vegetable Branch, Production and Marketing Administration, 
were served on the respondent by registered mail on June 29, 1946. 
Since no answer has been filed within the time provided, the facts 
alleged in the complaint, except as otherwise shown by records of 
the Department of Agriculture, are deemed to be admitted in ac- 
cordance with section 47.8(¢) of the rules of practice (10 F.R. 2209 


et Seq. ) _ 


FINDINGS OF FACT 

1. The complainant, Dan Contreras, is an individual whose post 
office address is 811 Hemlock Street, Los Angeles, California. 

2. The respondent, Carlos Amarillas, is an. individual doing busi- 
ness as the Douglas Produce Company, whose address is Douglas, 
Arizona, and, during the time of the transactions involved herein, 
was licensed under the act. 

3. On or about August 28, 1945, complainant sold and delivered to 
respondent at Los Angeles, California, for transportation in inter- 
state commerce to Douglas, Arizona, a truckload of produce consist- 
ing of oranges, lemons, peaches, pears, plums, prunes, grapes, po- 
tutoes, lettuce, cabbage, tomatoes and onions at various prices plus 
service and buying charges, the aggregate being $1,053.79, no part 
of which was paid by respondent on acceptance of delivery. 

f. On or about September 11, 1945, complainant sold and delivered 
to respondent at Los Angeles, California, for transportation in inter- 
state commerce to Douglas, Arizona, a truckload of produce con- 
sisting of grapefruit, oranges, lemons, peaches, pears, plums, grapes, 
avocados, potatoes, onions, peppers, tomatoes and lettuce at various 
prices plus service and buying charges, the entire amount being 
$1,369.77, no part of which was paid by respondent on acceptance of 
delivery. 

5. On or about June 19, 21 and 26, 1945, complainant as buying 


broker bought for respondent and paid the purchase price and in- 
cidental charges in the sum of $81.55 for turnips, onions, carrots and 
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avocados which were delivered to respondent at Los Angeles, Cali- 
fornia, for transportation in interstate commerce to Douglas, Ari- 
zona, but respondent failed to pay complainant for this produce on 
acceptance of delivery. 

6. On or about June 20, 1945, complainant as buying broker for 
respondent purchased and paid the purchase price and incidental 
charges in the sum of $87.95 for bananas which were delivered to 
respondent at Los Angeles, California, for transportation in inter- 
state commerce to Douglas, Arizona, and on acceptance of delivery, 
respondent gave complainant a check in payment, but the bank upon 
which it was drawn refused to honor it because of insufficient funds 
on deposit to the credit of respondent. 

7. On or about July 28, 1945, the complainant as buying broker 
for respondent purchased and paid the purchase price and incidental 
charges in the sum of $151.55 for tomatoes and avocados which 
were delivered to respondent at Los Angeles, California, for trans- 
portation in interstate commerce to Douglas, Arizona, but respondent 
failed to pay complainant for this produce on acceptance of delivery. 

8. Respondent has paid complainant only $500 on account for the 
produce involved herein and there remains an unpaid balance of 
$2,244.61 due and owing to the complainant from the respondent who, 
on October 17, 1945, sent a telegram to complainant stating “Will 
pay you in full the tenth of November.” 


9. The formal complaint was filed on March 19, 1946, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The failure of the respondent to pay complainant the full amount 
agreed upon for the produce involved in this proceeding is in viola- 
tion of section 2 of the Perishable Agricultural Commodities Act, 
and entitles complainant to an award of reparation for the unpaid 
balance. The facts and circumstances as herein related should be 
published. 

ORDER 

Within 30 days from the date of this order, respondent shall pay 
to the complainant, as reparation, the sum of $2,244.61, with interest 
thereon at five per cent per annum from September 15, 1945, until 
paid. 

The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served upon the parties by registered mail 


or in person, and, except as to the date of payment and as to service 
on the parties, this order shall become effective 20 days after its date. 
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(A. D. 1306) 


; 


KENNETH G. POWERS v. SCHLEY BrotHers. PACA Doc. No. 4506. Decided 
August 23, 1946. 


Principal and Agent—Liability of Commission Merchant to Principal for 
Neglect of Duty—Failure to Inform Principal of Condition of Market— 
Failure to Recondition and Sell Potatoes Promptly—Damages— 
Dismissal of Counterclaim 


Where complainant sold respondent potatoes for shipment from the state of 
Maine to Baltimore, Maryland, and on arrival of one shipment at that 
market, respondent refused to accept delivery of it under the contract 
but offered to handle it for the account of the shipper without telling him 
that the Baltimore market was badly over-supplied, and the bulk of the 
potatoes in this shipment were not sold until about five weeks after ar- 
rival, it is held: (1) the facts established constitute prima facie proof 
of respondent’s negligence; (2) complainant is entitled to reparation 
based on the difference between what it appears the potatoes would have 
been worth if sold promptly and the necessary expense of handling, plus 
commission; and (3) respondent’s counterclaim for recovery of the deficit 
is dismissed. 

Mr. Joshua W, Miles, ot Baltimore, Maryland, for complainant. Schley Bros., 
ot Baltimore, Maryland, respondent, pro se. Mr. Joseph T. Murphy, Ex- 
aminer. 

Decision by Thomas J. Flavin, Judicial Officer. 

PRELIMINARY STATEMENT 

‘This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ sey.), hereinafter referred 
to as the act, by Kenneth G. Powers, an individual whose address 1s 
22 High Street, Caribou, Maine, against Samuel R. Schley and Ralph 
Murray Schley, engaged in business at the Baltimore and Ohio Pro- 
duce Terminal, Baltimore, Maryland, under the name of Schley 
Brothers and who at all times referred to in the complaint were duly 
licensed under the provisions of said act. In an informal complaint 
tiled on March 8, 1945, and a formal complaint filed on May 21, 1945, 
the complainant seeks to recover a loss alleged to have been sustained 
as the result of the failure of the respondent, without reasonable 
excuse, to perform the implied duty of selling promptly a carload of 
potatoes for his account. It is alleged by the complainant that such 
failure on the part of the respondent is in.violation of subsection 4 
of section 2 of the act. 

A copy of the formal complaint and a copy of the report of inves- 
tigation were served on the respondent by registered mail on June 30, 
1945. A copy of the report of investigation was served on the com- 
plainant by registered mail on July 2, 1945, and the respondent filed 
an answer and counterclaim on July 19, 1945. 

It is alleged in the complaint that on or about April 28, 1944, the 
complainant contracted to sell in interstate commerce and the re- 
spondent to purchase ten carloads of U. S. No. 1, Size A, 2 inch 
minimum, Mountain, Kathdin, Chippewa or Sebago potatoes in 50 or 
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100 pound sacks, at shippers option to be shipped from loading point 
in the State of Maine ta the respondent at Baltimore, Maryland, at 
the agreed delivered price at $3.40 per hundred pounds. According 
to the complaint, shipment of a carload of potatoes was made in car 
SFRD 18762 from Caribou, Maine, to the respondent at Baltimore, 
Maryland, as one of the shipments under the contract, but on arrival 
of this car at destination on May 9, 1944, the respondent refused to 
accept delivery under the contract. The complaint alleges that the 
respondent agreed to handle the potatoes for the complainant who 
consented to such arrangement. The complainant heard nothing 
further from the respondent until June 20, 1944, when, according to 
the complaint, he received the account sales disclosing that the first 
sales were made on May 19, 1944, when but five sacks were sold, 
that other small lots were sold during the month of May, 1944; 
and that 189 sacks were not sold until June 16, 1944, a total of 176 
sacks were claimed to have been lost in reconditioning which was 
not done until June 15, 1944, or more than a month after respon- 
dent had agreed to handle the shipment for the account of the 
complainant who found on investigation that the Baltimore potato 
market showed a price decline after May 10, 1944. The complaint, 
therefore, states that the respondent did not sell these potatoes 
promptly and failed to inform the complainant that disposition was 
not being made in the customary manner observed in the fruit and 
vegetable industry, and because of the negligent delay in selling the 
potatoes the complainant claims damages in the amount of $931.70. 
The damages are computed by valuing the carload of 450 sacks of 
potatoes at three dollars per sack which is the price at which the re- 
spondent sold five sacks on May 19, 1944, from which there is de- 
ducted a shrinkage of three per cent, or 1314 sacks, as well as freight 
and other expenses totalling $377.80. 

The respondents, in their answer, contend that they acted in good 
faith and to the best of their ability in disposing of the carload of 
potatoes here under consideration and handled it only in an effort 
to assist the complainant. The answer alleges that the potato market 
in Baltimore was very weak at the time this particular shipment 
arrived and the respondent sustained considerable loss at that time 
on sound potatoes; that the potatoes involved in this proceeding 
were decaying to the extent that the sacks were wet, and spotted ; 
that it was impossible to get help to recondition the potatoes at an 
earlier date and the complainant’s potatoes were reconditioned and 
sold as soon as possible under existing circumstances; and that these 


potatoes were reconditioned and sold at a loss to the complainant 


of $48.80, the recovery of which is sought by way of counterclaim. 
A formal hearing was held at Baltimore, Maryland, on February 
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6, 1946. The complainant was represented by Joshua W. Miles, Esq. 
and D. Sylvan Friedman, Esq. both of Baltimore. Maryland. Re- 
spondent, Ralph M. Schley, appeared in person and by his attorney, 
C. Parish Hebb of Baltimore, Maryland. Respondent, Samuel R. 
Schley, appeared in person. 

The complainant’s evidence consisted of his deposition and the 
testimony of Mr. Henry L. Eibner. The complainant, Kenneth G. 
Powers, stated in his deposition that he has been packing and ship- 
ping potatoes in car lots for the past five vears: that on or about 
April 27, 1944, respondent, Ralph M. Schley, stated to him during a 
telephone conversation that he wanted to secure additional supplies 
of Maine potatoes and requested the complainant’s assistance in 
securing them. The complainant replied that he had no potatoes at 
that time and would have to purchase any that he would ship and 
would most likely have to pay the growers the ceiling price to secure 
any potatoes; that as an accommodation to respondents, however, this 
deponent then told the said Ralph M. Schley that he would under- 
take to ship to him a few cars at the ceiling price of $3.40 per ewt. 
delivered at Baltimore, Maryland, and thereafter wired confirma- 
tion of ten carloads of U. S. No. 1, Size A, 2 inch minimum at the 
delivered price of $3.40 per ewt. The complainant’s evidence indi- 
cates that shipment of the first car on May 1, #944, was cancelled by 
agreement, and car SFRD 18762 became the second of the ten cars 
to be shipped; that this car was shipped on May 3, 1944, and prices 
of potatoes began to decline on the following day. The complainant 
insists that he offered to cancel the contract, but respondent would 
not pay anything for cancellation although willing for it to be can- 
celed; and on May 9, 1944, the respondent wired the complainant as 
follows: 

SFRD 18762 ARRIVED SHOWING SO POOR WE HAD GOVERN: 

MENT INSPECTION. SIXTY PERCENT OF SAMPLES THREE 

TO SIX PERCENT DECAY, FORTY PERCENT SAMPLES THREE 

TO SIX PERCENT DECAY, AVERAGE THREE PERCENT DECAY. 

MOST SACKS SPOTTED. CAN ONLY HANDLE FOR YOUR AC- 

COUNT OR YOU CAN DIVERT ELSEWHERE. 

This telegram, it is contended, misrepresented the situation to this 
witness since the Federal inspection certilicate states “Sixty per cent 
of samples show less than one to two per cent; forty per cent show 
three to six per cent, averaging three per cent soft rot.” The witness 
stated that he was very much surprised by the respondent's statement 
in the telegram regarding the very bad condition of the potatoes, but 
relying upon that statement he instructed the respondent to handle 
the shipment for his account, and heard nothing further from re- 
spondent in regard to this shipment until an account sales was re- 
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ceived 37 days later and about two weeks after an account sales had 
been received from respondent on a car shipped a week later than 
the car in controversy, although it is common practice for a com- 
mission merchant to keep the shipper advised daily concerning sales 
made on consigned cars; that a carload of potatoes should be sold in 
from one to five days; that the respondent advertises in trade papers 
as a commission merchant and was so advertising in May and June, 
1944; that the account sales report on car SFRD 18762 disclosed 
that the potatoes were sold for & gross of $329 which, after deducting 
freight and other charges, including respondents’ commission of $45, 
left a deficit of $48.80; and while this was not satisfactory to this 
deponent, he offered to settle with respondents on August 10, 
1944, for $684.70, but this offer was not accepted and he now claims 
his loss to be $931.70. 

Mr. Henry L. Eiber, a witness for the complainant, testified at 
the hearing. He is a fruit and vegetable salesman. He has handled 
potatoes in Baltimore, Maryland, for six years and has been in the 
produce business for fifteen years. When produce is handled for 
the account of a shipper, it is customary, according to the witness, to 
advise the shipper “every other day or so” concerning the progress 
made in disposing of the shipment and it is unreasonable to hold a 
shippers’ merchandise for 30 days without advising him of the dis- 
position made. Considering the potato market in Baltimore, Mary- 
land, on May 15, 1944, it was his opinion that potatoes showing the 
amount of decay evidenced in the shipment here under consideration 
should have sold on arrival for from $2.50 to $2.75 per sack, and 
from about that time until May 19, 1944, at $2.25 to $2.50 per sack. 
Considering temperatures of about ninety degrees, as in Baltimore 
when the shipment arrived there, the percentage of shrinkage would, 
according to his testimony, at least double within a week in a carload 
of potatoes containing soft rot, and that the only way to prevent 
this rapid decay is to sort out the soft rotten potatoes and resack the 
sound ones. This process takes considerable time and labor and, as 
explained by the witness, labor was very scarce in Baltimore in May, 
1944. Potatoes in the condition shown to have existed in the ship- 
ment here under consideration should not, according to his evidence, 
have been held without notifying the shipper of the condition, and 
it was his opinion that the respondent failed to handle properly the 
potatoes here under consideration. 

Respondent, Samuel R. Schley, was a witness at the hearing. He 
testified that he has been engaged in the wholesale fruit and vegetable 
business for 42 years during which time he has handled potatoes and 
never saw the potato market worse than it was in Baltimore, Mary- 
land, during May, 1944, with heavy supplies during high tempera- 
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tures. Inasmuch as the potatoes involved in this proceeding were in 
bad condition, it was almost impossible, according to his testimony, 
to sell them; and everything possible was done to protect complain- 
ant’s potatoes but sufficient laborers were not available to recondition 
the potatoes and buyers would not bid on inferior potatoes when 
lieavy supplies of good potatoes were available. He admitted on 
cross-examination that he was entirely familiar with the market 
situation when he agreed to handle these potatoes for the complainant 
and added that he was under no obligation to report to complainant, 
because “Everybody knew that the market was stuck,” although at 
the time the complainant offered to cancel the contract, the market 
“looked all right on good potatoes.” He stated that respondent had 
the bulk of the potatoes for sale in Baltimore during May, 1944, and 
reconditioned at least ninety per cent of the potatoes he had on hand, 
before he could sell them, such reconditioning was at the rate of 
about “a car or two a day,” which was as rapidly as available help 
permitted. If the car in question could have been reconditioned 
within a week after arrival at Baltimore, he stated that the loss would 
“anywhere from seven to fen, per cent of the potatoes,” and with 
the weather as hot as it was within two weeks after arrival at Balti- 
more, the shipment “could show 15 or 20 per cent” decay. This 


be 


Witness stated that he did not make a practice of notifying a shipper 
of progress made in disposing of consigned produce. 

Respondent, Ralph Murray Schley, testified that respondent’s 
telegram sent to the complainant concerning the condition of the 
potatoes was not transmitted by the Western Union Telegraph Com- 
pany as intended since respondent copied the statement concerning 
condition from the Federal inspection certificate. The potatoes here 
under consideration were not in merchantable condition when re- 
ceived by respondent and, for this reason, the witness insisted that 
the Government feport of prices which does not cover such potatoes 
is not applicable. This witness has been handling potatoes for ten 
years and he testified that he found on examining these potatoes that 
every sack inspected showed decay, and the carload would be classed 
as “wasty potatoes” for which there is no set price at any time. If 
this shipment could have been sold for one dollar per bag on May 9, 
1944, without reconditioning, it would have been a good sale, accord- 
ing to his testimony, and the shipment was offered: for sale at that 
time but no offer could be obtained although there were some good 
potatoes in dry sacks ten days after arrival of the shipment at Balti- 
more, Maryland. 


FINDINGS OF FACT 
1. Complainant is an individual whose post office address is 22 
High Street, Caribou, Maine. 
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2. Respondent, Schley Brothers, is a partnership composed of 
Samuel R. Schley and Ralph Murray Schley, having a place of busi- 
ness at 209-231 West Camden Street, Baltimore, Maryland, and 
during the period covered by the complaint filed herein, respondent 
was licensed under the act. 

3. On April 28, 1944, the complainant contracted to sell and the 
respondent to purchase ten carloads of U. S. No. 1, Size A. two- 
inch minimum potatoes of the Mountain, Kathdin, Chippewa or Se- 
bago varieties at $3.40 per hundred pounds delivered to respondent 
at Baltimore, Maryland, in either 50 or 100 pound sacks at shipper’s 
option and the first carload was to be shipped on May 1, 1944, fol- 
lowed by a carload every second day thereafter until shipments were 
completed. 

4. On May 3, 1944, car SFRD 18762 containing Mountain and 
Kathdin potatoes was shipped by complainant from Caribou, Maine, 
in interstate commerce, to Baltimore, Maryland, for delivery to re- 
spondent under the aforesaid contract but on arrival at destination 
on May 9, 1944, the respondent notified the complainant that while 
the potatoes could not be accepted under the contract, they would be 
handled for the account of the complainant who consented to such 
handling by the respondent. 

5. A certificate of Federal inspection made at Baltimore, Mary- 
land, on May 9, 1944, discloses that the potatoes here under con- 
sideration then failed to meet the requirements of U. S. No. 1 grade, 
Size A, 2-inch minimum only because of an average of three per cent 
slimy soft rot in various states. 

6. Respondent failed to inform the complainant of the fact that 
the Baltimore, Maryland, fruit and vegetable market and the re- 
spondent were over supplied with potatoes at the time respondent 
agreed to handle the potatoes for the account of the complainant 
on May 9, 1944, and thereafter respondent failed €o0 give complain- 
ant any information whatever concerning the shipment until on or 
about June 16, 1944, when an account sales was submitted to com- 
plainant showing that the first sale of only five sacks was made on 
May 19, 1944, at $3.00 per sack: 30 sacks were sold ten days later at 
$2.50 per sack, and 239 sacks’ were not sold until June 16, 1944, and 
then at one dollar per sack after 176 sacks had been lost in re- 
conditioning. 


7. The account sales disclose that respondent received $329 for 
the potatoes here under consideration and incurred expenses in the 
sum of $332.80 to which is added a commission charge of $45, and 
the complainant was billed for a deficit of $48.80, which is the basis 
for the counterclaim filed herein by the respondent. 

8. The complaint. was filed in this proceeding within nine months 
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after accrual of the cause of action, but the counterclaim was not 
filed by respondent within said time prescribed in the act, and, there- 
fore, can not be considered. 


CONCLUSIONS 

Complaint was filed in this proceeding for the recovery of a loss 
which the complainant contends was occasioned by the respondent’s 
failure to sell a carload of potatoes within a reasonable time, or at 
least to have advised the complainant of the heavy supplies of 
potatoes at Baltimore, Maryland, at about the time this shipment 
arrived there and while the potatoes were in a saleable condition as 
disclosed by a certificate of Federal inspection made at about the time 
this shipment arrived on that market. Such notice, which is believed 
to be customary when produce is handled on consignment, would at 
least have given the complainant an opportunity to have made other 
disposition of the potatoes if he believed it to his advantage to do so. 

In Chester Franzell and Company v. A. B. Cohen Company et al., 
PACA Docket No. 2194, S. 1403, consideration was given to the 
liability of a commission merchant in connection with the sale of 
Maine potatoes during the month of May, 1935, on the market at 
Pittsburgh, Pennsylvania. In that proceeding, attention was called 
to the duty of a factor or commission merchant to inform his princi- 
pal of all facts and circumstances relating to a consignment which 
might make it necessary for the principal to take measures for the 
protection of his interests and it was held, as in Jann v. W. C. Cren- 
shaw and Company, 158 Va. 193, 163 S.E. 375, 386, that a factor 
will ba liable to his principal for any loss that may result from his 
failure to discharge such duty. This is so because, as stated in JJ/c- 
Gaw et al. v. HManway, 120 Md. 197, 87 Atl. 666, possession only of 
the property passes to a factor and one who has placed goods in his 
possession for sale has the right to have the goods returned to him 
if demanded any time before sale on payment of any expenses in- 
curred by the factor. This demand might very properly have been 
made by complainant if he had been advised of the over supply of 
potatoes in Baltimore at the time the shipment here under considera- 
tion arrived at that market but, without such information, he had 
the right to believe that respondent would protect his interests under 
the following general principle of law as stated in /ves v. Freisinger, 
70 N.J. Law 257, 57 Atl. 401: 


“The care which a consignee is required to take of goods consigned 
to him for sale is such care as a reasonably prudent man would take of 
his own property similarly situated. If the consignee fails to exercise 
such care, and the goods are damaged, he must account for the loss re- 
sulting therefrom. What is reasonable care, in a given case, is for the 
jury, as well as whether such care was observed by the consignee.” 
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The respondent in the instant case was fully aware of the condi- 
tion of the potatoes on arrival at Baltimore, Maryland, as disclosed 
by the refusal to accept them under the contract and, as a dealer, 
it is reasonable to assume that he was fully informed of the condi- 
tion of the potato market there at that time, yet none of this informa- 
tion was given to the complainant. Furthermore, Mr. Samuel R. 
Schley, of the respondent partnership, stated in his testimony at 
the hearing that, in his opinion, there was no duty or obligation 
on the part of respondent to give a shipper any information con- 
cerning the shipment, until the account sales was rendered, regard- 
less of the length of time the produce might be held. In the similar 
proceeding of (. A. Powers and Company v. Schley Brothers, 4 
A.D. 600, potatoes were accepted by respondent for sale on consign- 
ment at Baltimore on or about May 8, 1944, and account sales 
were not rendered to the shipper until June 17, 1944, during which 
time the shipper was given no information. In deciding that case 
the following statement was made: “It is concluded that under cun- 
ditions then prevailing respondent should not have accepte! the 
shipment on consignment, but having done so, it failed, without rea- 
sonable cause, to perform its duty as a commission merchant; and 
that such failure to perform its duty was in violation of section 2 
of the act.” It is believed that this was a proper analysis of that 
situation and the conclusion reached applies equally well in the 
instant case in which the complainant offered to cancel the contract 
on receipt of payment of $100 per car, but the respondent re- 
fused this offer and insisted that the potatoes be shipped as pro- 
vided in the contract. Furthermore, respondent was well aware of 
the condition of the potatoes here under consideration and of the 
heavy supplies in Baltimore when the offer was made to handle the 
potatoes on consignment for the complainant. 

Having determined that the respondent violated the act, there re- 
mains the question of the amount of reparation to be awarded. 
The complainant’s claim for damages is based upon the theory that 
since the shipment properly reconditioned should have brought no 
less than the average market price during the period of ten days 
from May 9 to May 19, 1944, it should have been sold for $8.00 per 
sack. The loss of three percent on 45,000 pounds equals 1,350, 
which is equivalent to 1314 sacks and the remainder of the carload 
amounting to 43614 sacks, at $3.00 per sack, amounts to $1,309.50, 


from which charges and expenses in the sum of $3877.80 are de- 
ducted, leaving a net return to the complainant of $931.70, for the 
recovery of which the complaint was filed. 

The account sales rendered by the respondent discloses that five 
bags of these potatoes were sold on May 19, 1944, at $3.00 per bag, 
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or a total of $15.00; 30 bags were sold 10 days later at $2.50 per 
hag, or for the sum of $75.00, and 239 bags were sold on or about 
June 16, 1944, at $1.00 per bag, or for the sum of $239 after 176 
bags had been lost in reconditioning, which it appears was not ac- 
complished until the middle of June, or about four or five weeks 
after the respondent had agreed to sell the potatoes for the com- 
plainant’s account. 

Since the respondent agreed to handle these potatoes on May 9. 
i944, and thereafter sold 25 sacks without reconditioning at $2.50 
to $3.00 per sack, i.e., for the sum of $90, it is believed that the re- 
mainder of the carload should have been sold within a reasonable 
time after arrival during which time Federal market reports for 
Baltimore, Maryland, show that the lowest reported sales for simi- 
lar potatoes were made at $2.25 per sack. Considering the saleable 
potatoes to be of at least that value, after deducting a full fifteen 
sacks for decayed potatoes, as disclosed by Federal inspection, there 
remains 400 sacks of merchantable potatoes of the value of $900, to 
which is added the $90 received by respondent for the 35 sacks sold 
without reconditioning. The gross proceeds thus computed amount 
to $990 from which there should be deducted $62.25 to cover the cost 
of reconditioning at 15 cents per bag. 10 per cent commission of $99 
for handling; $252.03 for freight plus tax, and demurrage, unloading 
and other charges of $18.52, all of which amount to $451.80, thus leav- 
ing a net sum of $558.20 due and owing from the respondent for 
which amount, together with interest thereon, reparation should be 
awarded to the complainant and the facts published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complianant, as reparation, $558.20, with interest thereon 
at 5 percent per annum from May 15, 1944. until paid. 

Respondent's counterclaim is dismissed. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 


days after its date. 
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(A. D. 1307) 


TRAUTMANN & SqQueri v. Scuitey BroruEers. PACA Doc. No. 4508. Decided 
August 23, 1946. 


Unlawful Rejection—Evidence—Facts Failing to Show Express Warranty— 
Facts Showing Purchase After Inspection 


Where respondent purchased tomatoes from complainant but later rejected 
them alleging an express warranty by complainant that the tomatoes 
would be U. S. No. 1 when unloaded and a breach thereof, but the evi- 
dence showed that such warranty was not made, and that respondent 
purchased after inspection, it is held that the rejection was without rea- 
sonable cause and reparation should be awarded to complainant for the 
damages sustained. 


Evidence—Burden of Proof of Express Warranty 
The buyer has the burden of proving an alleged express warranty which is 
interposed as a defense to seller’s action for damages. 


Mr. Edward Tepe, of Cincinnati, Ohio, for complainant. Schley Brothers, of 
Baltimore, Maryland, respondent, pro se. Mr. Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 

The formal complaint in this reparation proceeding under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C., 1940 ed. 
499a et seq.), was filed with the Production and Marketing Adminis- 
tration June 20, 1945. It is alleged that complainant, a partnership 
of Cincinnati, Ohio, on December 8, 1944, sold to respondent, a part- 
nership of Baltimore, Maryland, a carload of tomatoes at a total 
price of $4,084.50. Complainant further alleged that such sale was 
made either on the basis of respondent’s inspection of the tomatoes 
at Baltimore, or after the opportunity to inspect had been given, 
and without any warranty by complainant other than that the toma- 
toes at the shipping point were graded partly as U. S. No. 1 and 
partly as U.S. No. 2; that respondent accepted the shipment and re- 
moved a large part of the tomatoes from the car to respondent’s store 
but subsequently returned the tomatoes to the car and rejected the 
earload. According to complainant, the tomatoes then were for- 
warded to Washington, D. C., for resale. but they were condemned 
and dumped. It is claimed that the net loss sustained was $4,203, and 
an award of reparation against respondent for the amount is re- 
quested. 

Respondent answering, admitted that it contracted to buy the 
tomatoes on Friday, December &, 1944, but only after complainant 
had warranted that the tomatoes would be U. S. No. 1 on the follow- 
ing Monday, December 11. It is alleged by respondent that on 
Monday it took out of the car a truckload of tomatoes; that Govern- 
ment inspection, received at about 1 p.m., showed from 5 to 30 
percent of the tomatoes, averaging 15 per cent, had brown spots or 
areas, some of which were depressed; and that respondent called 
complainant and refused to accept the shipment. 
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A copy of the report of investigation and a copy of the formal 
complaint were served on the respondent on July 12, 1945. A copy 
of the report was served on the complainant on July 13, 1945. 

A formal hearing was held at Baltimore, Maryland, on January 
15, 1946. The record includes the oral testimony of Charles Traut- 
mann, who handled the transaction under consideration for com- 
plainant; Samuel R. Schley, who handled the transaction for re- 
spondent, and Charles P. Hebb, an employee of respondent; and 
also the report of investigation. 

It appears that on December 1, 1944, complainant shipped from 
Laredo, Texas, in car ART 23053, 780 lugs of Green Top brand, 
U.S. No. 1 grade, and Old Mexico brand, U. S. No. 2 grade, green 
wrapped tomatoes. The shipment was billed to itself at St. Louis, 
Missouri. On the same day complainant wrote respondent, asking 
if it was interested in several rolling carloads of tomatoes. On De- 
cember 4, 1944, after respondent had received complainant’s letter, 
Samuel R. Schley called Charles Trautmann and informed him 
that respondent was interested in the shipment, whereupon com- 
plainant diverted car ART 23053 to Baltimore, Maryland, where it 
arrived to 4:30 a.m., December 8. Schley testi%ed that complainant's 
second fetter, dated December 4, 1944, asking respondent to advise 
its best offer on arrival of the shipment, was received at the office 
of respondent at approximately 12:30 p.m., December 8, 1944. The 
witness stated this was the first intimation respondent had that com- 
plainant desired to sell the carload of tomatoes and that the carload 
was not being forwarded to respondent for sale on consignment. At 
about 1:37 p.m., on the same day, respondent received complainant's 
telegram inquiring if the car had arrived and requesting that re- 
spondent submit its best offer since, if too low, complainant wanted 
to divert the car to other Eastern markets. This telegram discussed 
probable market conditions and stated that the tomatoes would be 
green but of good quality. Schley testified that he informed Traut- 
mann that the car had arrived; that he had not inspected it; that 
it was too late for Friday’s market; that there was no market on 
Saturday; that he could not do anything until Monday; and that 
Trautmann thereafter guaranteed the tomatoes would be U. S. No. 
L grade when unloaded on Monday. On the basis of complainant’s 
warranty, Schley stated, he purchased the shipment of tomatoes 
at the prices alleged by complainant, 

On the other hand, Trautmann in his testimony and in his com 
munications to the Administration prior to the hearing stated 
that Schley informed him that “his man” had inspected the car- 
load and that a lug of the tomatoes was in his office at the time. 
Trautmann stated that a sale on track was then consummated. 
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As part of its case complainant submitted a copy of a letter dated 
December 8, 1944, addressed to Schley Brothers, in which it was 


stated. 
“As per phone conversation confirm car tomatoes ART 23053 now on 


track there bought at your inspection Baltimore .. .”’ 

The letter continued with a description of the contents. There was 
also submitted a copy of an order from complainant to the deliver- 
ing railroad, confirming an oral request made in a telephone con- 
versation with its representative at 1:15 p.m., on December 8, 1944, 
to release this car to Schley Brothers. In accordance with these 
instructions, the railroad at 4:30 p.m., December 8, 1944, notified 
respondent of the release of the shipment to respondent. 

At about 1:15 p.m., on December 11, 1944, respondent called 
complainant on the telephone and stated that it had unloaded a por- 
tion of the tomatoes from the car and found their condition un- 
satisfactory. and, therefore, it was rejecting the tomatoes because 
they were not of the quality warranted. This telephone conversa- 
tion occurred shortly after a Federal inspection had been completed. 
The description of the shipment in the certificate reads as follows: 

“Quality: Stock is clean, generally fairly well to well shaped and fairly 
smooth to smooth. Grade defects consisting chiefly of Scarred and Mis- 
shapen range from 5 to 20%, averaging approximately 10%. 

“Condition: Samples show from 5 to 30%, averaging approximately 
15% showing many brown spots or areas, some of the spots or areas 
slightly depressed. Less than 1% decay. Approximately 90% mature 
green, 10% turning. 

“Grade: Now fails to meet requirements of U. S. No. 1 only account 
of brown spots or areas in excess of tolerance. 

“Remarks: Inspection and certificate restricted Green Top Brand re- 
maining in car at time of inspection.” 

Complainant immediately brought the matter to the attention of 
the Administration. In response to inquiry by the Administration, 
respondent stated that when the carload was inspected it was run- 
ning “so awfully bad that we called Government inspection and 
it doesn’t grade U. S. No. 1. It is very poor grade tomatoes. It 
is nothing more than culls.” Complainant submitted a certificate 
of Federal inspection showing that at the time of shipment the 
tomatoes graded U.S. No. 1. The certificate of the inspection made 
immediately prior to the rejection negatived any idea that they 


were culls. 

Following respondent's rejection of the carload of tomatoes, com- 
plainant attempted to dispose of the tomatoes for the account of 
respondent but was unable to do so in Baltimore, Maryland, and 
finally diverted them to W. Chas. Heitmuller Company at Wash- 
ington, D. C., for sale. The shipment did not arrive in Washington 
until December 15, 1944. The condition of the tomatoes was then 
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such that they were condemned by the health authorities of the Dis- 
trict of Columbia and complainant was called upon to reimburse 
the new consignee in the sum of $579.41. Complainant demands of 
respondent the contract price of $4,084.50, plus $579.41, the amount 
claimed paid to W. Chas. Heitmuller Company, less freight of 
$460.91, or the net sum of $4,203.00, no part of which it is ad- 
mitted has been paid. 

The report of investigation discloses that car ART 23053 arrived 
at Baltimore on December 8, 1944, under car seals. At 3 p.m. on 
the same day, which is the time the railroad makes a record of 
the seals on all cars, the seals on that car were found to have been 
broken. The car seals were also found broken on December 9, 
1944. Complainant emphasized that it is customary for the rail- 
roads to allow a consignee such as respondent the privilege of 
inspecting and even of removing a portion of the load for such 
purpose. 

FINDINGS OF FACT 

1. Complainant is a partnership consisting of Andrew Traut- 
mann, Charles Trautmann, Delbert Trautmann, Robert Trautmann. 
Alvin Trautmann and Fred Squeri. Its place of business is 305 
W. Second Street, Cincinnati, Ohio. 

2. Respondent, Schley Brothers, is a partnership consisting of 
Samuel R. Schley and Ralph Murray Schley, whose post. office 
address is B. & O. Produce Terminal Building, S. E. Corner of 
Camden and Howard Streets, Baltimore, Maryland. During all o* 
the times covered in the complaint, respondent was licensed under 
the act. 

3. On December 1, 1944, complainant shipped from Laredo, 
Texas, in car ART 23053, 780 lugs of Green Top brand, U. S. 
Grade No. 1, and Old Mexico brand, U. S. Grade No. 2, green 
wrapped tomatoes, and billed them to itself at St. Louis, Missouri. 

4. On or about December 1, 1944, complainant, by letter, asked 
respondent if it was interested in rolling carloads of tomatoes. In 
response to such inquiry, Samuel R. Schley on December 4, 1944. 
informed complainant by telephone that respondent was interested 
in a carload of tomatoes, and complainant diverted car ART 23053 
to Baltimore, Maryland. 

5. On December 4, 1944, complainant by letter requested re- 
spondent to inform it upon arrival of the carload of tomatoes at 
Baltimore its best offer, as complainant did not want to waste any 
time before diverting to another market if respondent’s offer should 


be considered too low. 
6. The shipment arrived at Baltimore on December 8, 1944, at 
4:30 am. On December 8, respondent received complainant’s let- 
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ter of December 4 and also received a telegram requesting informa- 
tion as to whether the shipment had arrived and _ soliciting the 
best offer of respondent. Thereafter on the same day, Samuel R. 
Schley telephoned Charles Trautmann of complainant partnership. 
informed him that the car had arrived, and agreed to purchase the 
tomatoes at the following prices per lug: 

Green Top brand, six sixes and larger 

Green Top brand, six sevens 

Old Mexico brand 
The total price for the 780 lugs was $4,084.50, less freight. Com- 
plaintiff confirmed the sale to respondent in writing showing that 
the ¢arload of tomatoes on track in Baltimore was purchased by 
respondent after inspection, and at the same time notified the rail 
road to release the shipment in question to respondent. 

7. On the morning of December 8, respondent knew that the 


shipment had arrived at Baltimore. Notice of arrival of the ship- 


ment was first received from the carrier by respondent at 4:30 
p.m. on the same day. 

8. The contract of purchase and sale was entered into by re- 
spondent after an inspection of the tomatoes, respondent having 
been given the opportunity to inspect as fully as desired. 

9 On December 11, 1944, and more than 24 hours after re- 
celving notice that the shipment had arrived and was available 
for inspection, respondent requested Federal inspection. After re 
ceiving a report of the results of the inspection, respondent. re- 
jected the shipment. 

10. Complainant attempted to, but could not, dispose of the car- 
load of tomatoes in Baltimore for the account of the respondent. 
The shipment was then diverted to Washington, D.C., where the 
tomatoes were later dumped by order of the District of Columbia 
health authorities. In such efiort to resell the tomatoes, com- 
plainant expended or became liable for additional expenses  total- 
ing $579.41. 

11. The formal complaint was received by the Administration 
on June 20, 1945, which was within nine months after the cause 
of action accrued. 

CONCLUSIONS 

Respondent seems to rely entirely, for a defense to this action, 
upon the alleged warranty or guarantee by complainant that the 
tomatoes would be U. S. No. 1 when unloaded on Monday, De- 
cember 11, 1944. Complainant alleged in its complaint that no 
warranty was made other than that the Green Top brand toma- 
toes had been graded U. S. No. 1 at shipping point and the Old 
Mexico brand had been graded U. S. No. 2. The pleadings, there- 
fore, presented the issue of fact as to whether complainant expressly 
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warranted the tomatoes as alleged by respondent. The burden of 
proof is on the respondent who made the affirmative allegation. 
Newcomb v. York Ice Machinery Corporation (C.C.A. 5th, 1934) 68 
F.(2d) 314. 

The evidence introduced by respondent on that point consists of 
statements made during the investigation of the informal complaint 
and the testimony of Schley at the oral hearing. Schley stated 
in a wire to the Administration dated December 11, 1944, the very 
(lay the rejection was made, that the tomatoes were purchased on 
complainant’s recommendation “THAT IT WAS AN EXTRA 
FINE CAR OF TOMATOES ABSOLUTELY USONE AR- 
RIVAL.” Ina subsequent letter from respondent it was stated “Mr. 
Trautmann told me over the “phone that when I broke the car 
of tomatoes on Monday morning, the 11th, I would find it a beauti- 
ful car of fruit.” At the oral hearing, however, Schley testified 
that complainant said the tomatoes would be U. S. No. 1 grade 
when unloaded Monday. At another point Schley testified that 
complainant said the tomatoes would be “No. 1 Fancy” on Mon- 
day. Apparently, Schley himself did not clearly recollect what, 
if anything, was said on this point. All of that testimony by 
Schley was denied without equivocation by Charles Trautmann, one 
of the partners in the complainant concern. Trautmann was the 
one who, on behalf of complainant, negotiated and handled this 
transaction. It is concluded that, under all of the relevant evi- 
dence, respondent failed to sustain the burden of proof as to the 
alleged warranty. 

The only other point in issue is whether the respondent inspected 
the tomatoes prior to the sale. Trautmann testified that Schley 
said an inspection had been made. In spite of the evidence intro- 
duced by respondent to the contrary, it is believed that respondent 
made at least a cursory inspection prior to its agreement to purchase. 
Of significance are the records of the delivering carrier which show 
that at 3 p.m., December 8, the car seals were found to have been 
broken. An unlimited opportunity for inspection appears to have 
oeen afforded to the respondent by the complainant. If responaent 
saw fit to accept the shipment without making as thorough an in- 
spection as should have been made, it cannot now be heard to 
complain. Allegrezza vy. Sealcucci, 247 Mich. 94, 225 N. W. 495 
(1929). ; 

In addition to the foregoing, there is another reason why the 
respondent is unable to prevail. The regulations issued pursuant 
to the act (7 CFR, Cum. Supp., 46.2(q)) defines “Reject without 
reasonable cause” as including, among others, the act of any per- 
son, who has purchased produce in interstate commerce, of refusing 
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or failing to accept such produce within a reasonable time. Sub- 
section (r) defines “Reasonable time” in respect to rail shipments, 
as such time not to exceed 24 hours after receipt of notice of ar- 
rival unless the purchaser applies for Federal inspection of the 
produce within that period. Respondent admits that it knew on 
Friday morning, December 8, that the shipment was on track at 
saltimore. Notice of arrival was received first from the carrier 
at 4:30 p.m. the same day. It was not until sometime on the 
morning of December 11 that a Federal inspection was requested. 
The shipment was rejected later that day. It is clear the respondent 
failed to comply with the regulations. 

Ft is concluded that the rejection by respondent was without 
reasonable cause and, therefore, in violation of section 2 of the act. 
Reparation should be awarded to complainant and the facts should 
be published. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $4,203, with interest thereon at 
®) percent per annum from December 8, 1944, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1308) 


ROSENBLUM BRoTHERS COMPANY, INC. v. JABLO & STEINBERG COMPANY. PACA 
Doc. No. 4478. Decided August 27, 1946. 


Failure to Account—Terms of Contract—F. O. B. Acceptance Final— 


Evidence—Burden of Proof 

Where complainant orally sold to respondent a carload of grapes of a stated 
brand and weight, f.o.b. acceptance final, and respondent, six days after 
delivery, unloaded the grapes and accepted them though complaining of 
their condition, it is held that respondent failed to sustain the burden 
of proving that complainant represented the grapes to be in “fine quality 
and condition”, and the evidence shows the grapes were not packed in 
an experimental manner, as respondent alleged, and therefore, the com- 
plainant is entitled to an award of reparation for failure to account for 
the balance of the purchase price. 


Mr. Evan J. Rummell, of Friedman & Rummell, of Youngstown, Ohio, for 
complainant. Mr. Harvey A. Miller, of Pittsburgh, Pennsylvania, for 
respondent. Mr. Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 
This proceeding is under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.). The complainant Rosen- 
blum Brothers Company, Inc., is a corporation engaged in business 
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at 226 S. Phelps Street, Youngstown, Ohio. The respondent is 
a partnership consisting of Nathan Jablo and Bennie Steinberg, 
doing business as Jablo & Steinberg Company. Their place of busi- 
ness is at 316 Fruit Exchange Building, Pittsburgh, Pennsylvania, 
and during all the times and dates referred to in the complaint 
respondent was licensed under the licensing provisions of the Per- 
ishable Agricultural Commodities Act, 1930. 

The complaint alleged that on or about October 5, 1944, in the 
course of interstate commerce, complainant sold to the respondent 
one car loaded with 1,120 lidded lugs of Blue Goose Zinfandei 
grapes at $220 per ton net, f.o.b. acceptance final, for a total 
sales price of $3,884.10; that the car was No. IC 54057 and con- 
tained 35,310 Ibs. of grapes net; that the shipment had been pur- 
chased by the complainant from the American Fruit Growers, Inc.. 
of Lodi, California, on September 29, 1944, and was in transit at 
the time of the sale to respondent; that said contract was made 
in a telephone conversation and a confirming telegram and an in- 
voice were sent to respondent; and that respondent accepted the 
shipment after arrival and paid $2,000 of the sales price, leaving 
a balance due of $1,884.10, which complainant seeks to recover. 

The respondent admitted in its answer that it agreed to purchase 
the carload of grapes described in the complaint and that the con- 
firming telegram set forth the terms of sate. but not all of them. 
In addition to the terms set forth in the confirmation, respondent 
alleged that the complainant represented that this shipment was 
loaded and/or inspected by a representative of complainant in 
California, and that the grapes were of “fine” quality and condi- 
tion, having an average net weight of 33 pounds per lug. Accord- 
ing to respondent, it also understood, in the absence of informa- 
tion to the contrary, that the grapes would be loaded in the car in 
the regular and customary manner, whereas they were actually 
loaded in an “experimental” manner, and further, in the absence of 
specifications to the contrary, that the grapes would be packed in 
new containers. Respondent also stated that some lugs of grapes 
received contained white as well as black juice grapes. Liability 
is denied for the balance claimed by complainant, but respondent 
admits owing the sum of $161.36, which it alleges represents the 
amount realized from the sale of the grapes less charges incurred 
in selling and the sum of $2,000 paid to the complainant. 

A report of investigation made by the Fruit and Vegetable Branch 
of the Production and Marketing Administration was filed in this 
case. A copy of the report and a copy of the formal complaint 
were served on respondent by registered mail on March 23, 1945. 


and a copy of the report was likewise served on complainant on 
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March 22, 1945, in accordance with the rules of practice. 

A formal hearing was held in Pittsburgh, Pennsylvania, on Octo- 
ber 9, 1945, before Joseph T. Murphy, as Examiner. Evan J. 
Rummell, Esq., 206 Stambaugh Building, Youngstown, Ohio, repre- 
sented the complainant. Harvey A. Miller, Esq., 619 Oliver Build- 
ing, Pittsburgh, Pennsylvania, appeared for the respondent. 

The record includes the deposition of Tony Zuppo, Supervisor of 
loading and packing for the American Fruit Growers at Lodi, 
California, the oral testimony of the witnesses who appeared at 
the hearing, and the report of investigation. 

The agreement to purchase and sell arose from a telephone con- 
versation between Simon Rosenblum, Secretary and General Man- 
ager of the complainant, and Bennie Steinberg, one of the partners 
of respondent. At the termination of the telephone conversation, 
the complainant sent to respondent the following telegram: 

“October 5, 1944 
Jablo & Steinberg 


316 Fruit Exchange Building 
Pittsburgh, Pa. 


Confirming telephone conversation have diverted IC 54057 1120 
lidded lugs Blue Goose zinfandels net weight 353104 at $220 ton net, 
fob acceptance final. Our invoice to you $3884.10. This car rolling 
via Pennsylvania, Pittsburgh Produce Yards delivery. 
THE ROSENBLUM BROS. CO.” 
This was followed by an invoice setting forth substantially the 
same information as to the subject and terms of sale, the only 
difference being that the term “rolling acceptance final” was used. 
The respondent took no exception to the terms of sale as set forth 
in the confirming telegram and the invoice, but states that in addi- 
tion thereto, the complainant represented the grapes were of “fine” 
quality and in lugs of a net weight of 33 pounds. This the com- 
plainant denies. 

The car arrived in the produce terminal at Pittsburgh at 11:20 
p.m. on October 9, 1944 and the respondent was notified thereof 
at 7:30 a.m. on October 10, 1944. On that morning, Steinberg 
went to the car and opened the doors but stated he was unable to 
make an examination because the grapes were packed eight layers 
high across the entire car so that he could not get in to see them. 
Although the doors were open, Steinberg says he failed to observe 
that the grapes were packed in used boxes, contained various labels 
in addition to the Blue Goose label and had different weights 
stamped at each end of the box. He stated that the car was “iced 
full to the top when they come, and I think we iced them again. 
She kept under refrigeration good.” 

At 11:30 a.m. on October 11, 1944, J. E. Bash, District Inspector 
of the Railroad Perishable Inspection Agency at Pittsburgh, 
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examined this carload of grapes. The inspection report signed by 
him states that the brand was Blue Goose, Zinfandel, net weight 
30 lbs., and that most lugs showed 1 to 4%, with a few showing 8 
to 10%, Gray Mold decay. The inspection was of the top layer 
only. 

Respondent testified that due to labor conditions, it was unable 
to have the car unloaded upon arrival. The freight agent of the 
Pennsylvania Railroad Produce Terminal stated that had an order 
been placed to unload as “due to arrive,” it would have been un- 
loaded for the market on. October 10, as he had plenty of men 
that night and completed unloading of all cars that were ordered, 
releasing the last crew at 3 a.m., whereas they frequently work as 
late as 6 a.m. to complete the operation. No order to unload this 
car was received from respondent until October 14 at 11:30 a.m. 
The car was unloaded and placed on the platform Sunday, the 
15th, for the market of October 16, 1944. 

Steinberg testified that he, on Monday morning, October 16, 1944, 
arrived at the platform where the grapes had been unloaded and 
saw lugs with different names, brands, and labels, and lugs that 
were soaked, leaking, and running. Later that morning, he got 
in touch with complainant’s representative in Pittsburgh and com- 
plained to him about the condition of the grapes. It was not until 
the following day, October 17, 1944. at 8:30 a.m.. that respondent 
requested Federal inspection, which was accomplished on the same 
day at 10:45 a.m. The inspection certificate shows the products 
inspected and distinguishing marks: 

“Black Juice Grapes in lidded lugs labeled ‘Blue Goose, American Fruit 
Growers, Inc., Los Angeles, California, and stamped ‘Zinfandel.’ _Some 
stamped ‘net weight 32 Ibs.’ some ‘Min. net weight 30. lbs.’ and some ‘Net 
weight 28 lbs.’ Some labeled ‘Perfection Brand,’ some labeled ‘Blue Goose, 
Par-Take, Flame Tokay’ and stamped ‘Zinfandel.’ Approximately 1,000 
remaining. Stacked on PRR platform. Mostly well filled. Many lugs 
stained, wet and leaky.” 


The condition is described as: 

“Berries not decayed are generally firm; firmly attached to cap stem. 
Stems green to brown and pliable. Decay ranges 1 to 100%, average approxi- 
mately 50%, generally Gray Mold Rot in all stages. Most samples 3 to 
15%, some none, average 5% raisining. Most samples 2 to 15%, some 

9 


none, average 3% raisined. Most samples none, some 2 to 10%, average 
2% crushed berries.” 


Under remarks L. J. Pollock, the Federal Inspector, stated : 


“Inspection and certificate restricted to part of load remaining at time 
of inspection, and at applicant’s request to condition only. Applicant 
states stock stacked in section 214 to have been unloaded from car 


IC—54057.” 
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FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is 226 
S. Phelps Street, Youngstown, Ohio. 

2. Respondent is a partnership, consisting of Nathan Jablo and 
Bennie Steinberg, doing business as Jablo & Steinberg Company. 
Respondent’s post office address is 316 Fruit Exchange Building, 
Pittsburgh, Pennsylvania, and during all of the times and dates re- 
ferred to herein it was licensed under the Perishable Agricultural 
Commodities Act, 1930. 

3. On October 5, 1944, complainant and respondent entered into 
an oral agreement to purchase and sell 1,120 lidded lugs of Blue 
Goose brand, Zinfandel variety, black juice grapes in car IC 54057 
of a net weight of 35,310 Ibs., at $220 per ton net, f.o.b. acceptance 
final, or a total sum of $3,884.10. 

4. Complainant forwarded to respondent on October 5, 1944, a 
confirming telegram setting forth the terms of sale and respondent 
received such telegram and noted its contents. 

5. Complainant forwarded to respondent under date of October 
5, 1944, an invoice setting forth the terms of sale and respondent 
received such invoice and noted its contents. 

6. The grapes in question being the brand, variety. and quantity 
agreed upon in their contract, were purchased by complainant from 
American Fruit Growers, Inc., on September 29, 1944, and had been 
shipped in car IC 54057 from Lodi, California, on September 28. 
The car was in transit at the time of the sale to respondent and was 
diverted by complainant to respondent on October 5, 1944. 

7. The grapes in car IC 54057 were packed in a customary man- 
ner, were of one variety and conformed in all respects to the terms 
of the contract as established. 

§. Respondent received notice of arrival of the grapes on the 
morning of October 10, 1944, but gave no order to unload the car 
until October 14, which was a Saturday. The grapes were unloaded 
the next day and were placed on the platform for the market of 
October 16, 1944. 

9. The agreed purchase price of the grapes amounted to $3,884.10. 
Respondent has paid to complainant the sum of $2,000, and owes 
to complainant the sum of $1,884.10, the unpaid balance for which 
respondent has not accounted. 

10. The formal complaint was received on December 9, 1944, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 
The respondent has admitted the terms of the sale as set forth 
in the confirmation but alleged that in the prior telephone conver- 
sation between the parties the complainant represented the grapes 
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to be of “fine quality and condition.” The only evidence presented 
by respondent on this point was the oral testimony of Bennie Stein- 
berg. Simon Rosenblum, testifying for complainant, denied that 
this warranty was made. Since respondent relied on an express 
warranty, it had the burden of proving that such warranty was 
made and that there was a breach thereof. Pandanite Co. v. Smith, 
172 Wash. 390, 20 P.(2d) 33 (1933). 

Giving the fullest effect, in the light of the record in this case, 
to the warranty or representation alleged to have been made by the 
complainant, it could mean no more than that the grapes were of 
fine quality and condition at the time of shipment from California. 
The probability that the alleged warranty was made is, however, 
seriously affected by the circumstances surrounding the transaction 
under consideration. The American Fruit Growers, Inc., the own- 
ers of the “Blue Goose” brand, shipped the grapes from Lodi, Cali- 
fornia, on September 28, 1944. The following day, complainant, 
acting through Rosenblum, purchased the shipment in transit. The 
wire from the American Fruit Growers, Inec., confirming the sale 
to complainant, was introduced in evidence at the oral hearing; and 
it does not contain any description of the quality or condition other 
than the reference to the brand “Blue Goose.” While still in transit 
and without having been inspected by complainant, the grapes were 
resold to respondent on October 5, 1944. At that time, complainant 
informed respondent of the time of shipment from California and 
that the grapes were in transit. The wire from complainant, con- 
firming the sale to respondent, is similar to the one previously 
received by complainant from its seller; and, again, there was no 
mention of quality or condition. 


It appears that complainant purchased the shipment on the basis 
of the reputation of the American Fruit Growers, Inc., and, there- 
fore, its brand. Hence, it may be inferred that complainant resold 
these grapes on the same basis. After consideration of all of the 
relevant evidence, it is concluded that the respondent failed to sus- 
tain the burden of proof as to the alleged representation. Cf. 7'rainer 
v. Fort, 310 Pa. 570, 165 Atl. 232 (1933). 

The next point to be considered is the respondent’s allegation that 
ach of the lugs was to contain 33 pounds of grapes. Complainant 
denies that the lugs were stated to be 33 pounds net weight and 
points out that the total net weight of the grapes, together with 
the number of lugs, was contained in the confirmation of sale. Re- 
spondent admitted at the hearing that he “figured” the lugs would 
be 33 pounds net because on previous occasions where lugs of grapes 
were purchased as containing 27 pounds net, they actually averaged 
29 and 30 pounds net, and that in this case, he “expected 33 pounds.” 
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This assumption was contrary to the agreement of the parties and 
had no legal significance whatever. 

It is further contended by respondent that, in the absence of any 
specification to the contrary, it understood that the grapes were 
packed in new containers and that the shipment was loaded in the 
car in the “regular and customary manner.” It asserts, however. 
that the grapes arrived in used boxes with various brands and 
weights stamped thereon, and that the car was loaded “in an exper- 
imental manner.” The inspection made by the RPIA the day after 
the grapes arrived, and before they were unloaded, does not show 
that the lugs were marked with various labels and weights or that 
old lugs were used. Since the contract contained nothing with 
respect to the type of containers to be used and no provision as to 
the method of loading, and since nothing in the circumstances sur- 
rounding this transaction justifies a conclusion that new boxes or 
any specific method of loading were implied conditions of the con- 
tract, it is not necessary to make any determination regarding re- 
spondent’s alleged “understanding” on these points. 

A brief discussion, however, seems appropriate since it appears, 
from respondent’s brief, that its objection to the manner of loading 
is based on the theory that improper loading would render refriger- 
ation ineffective and thereby be conducive to deterioration. As to 
respondent’s allegation that these grapes were loaded in an experi- 
mental and improper manner, this appears to be rebutted by the 
deposition of Tony Zuppo, Supervisor of loading and packing for 
the American Fruit Growers for 15 years, stating that the car was 
loaded under his personal supervision; that no old or used boxes 
were loaded; that the car contained 1,120 boxes of Blue (roose, 
Zinfandel, black grapes in good condition for Eastern shipment; 
that no boxes were labeled “Perfection,” “Par-take” or “Flame 
Tokay”; that the boxes were loaded in the manner in which the 
American Fruit Growers, Inc., had, the previous two years, been 
loading grapes: and that such manner of loading was no longer an 
experiment. In corroboration of this testimony, there was intro- 
duced in evidence a manifest made by Zuppo, in his own hand- 
writing, at the time the car was loaded. In this regard, Robert N. 
Balster, Inspector for the Department of Agriculture, testified under 
cross examination that approximately 50 percent of the cars arriv- 
ing in the terminal market at Pittsburgh were loaded in the same 
manner that the car in question was loaded; and that the contents 
generally arrived in good condition. 

Balster testified that he doubted if grapes of the grade set forth 
in the RPIA inspection certificate, dated October 11, 1944 (the day 
after respondent received notice of the car’s arrival), would be, 
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under proper refrigeration, in the condition in which the grapes in 
question were found to exist when he inspected them on October 
17, 1944. It would appear from the foregoing that the alleged bad 
condition of the grapes could be attributed to respondent’s delay 
in having the shipment unloaded and to its apparent failure to keep 
the grapes under proper refrigeration after arrival in Pittsburgh. 
It is concluded that the grapes shipped to respondent conformed 
to the terms and conditions of the contract between the parties, 
and that respondent’s failure to pay the balance of the purchase 
price in the amount of $1,854.10 constituted a failure to ‘account 
under section 2 of the act, for which complainant should be awarded 
reparation, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, the respondent 
shall pay to the complainant, as reparation, $1,884.10, with interest 
thereon at 5 percent per annum from October 10, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be pub- 
lished. Copies hereof shall be served on the parties by registered 
mail or in person, and, except as to the date of payment of repara- 
tion and as to service on the parties, this order shall become effec- 


tive 20 days after its date. 








1942 PACA DECISIONS HITHERTO UNREPORTED 


(A. D. 1309) 
PACA Doc. No. 3299.* Decided February 5, 1942. 


Denial of Petition for Rehearing 


Where reparation was awarded the seller of potatoes against the buyer for 
the purchase price and the buyer filed a petition for rehearing, it is held: 
(1) the transcript of eVidence is accepted as the record of all material 
statements; (2) complainant and respondent both seem to have breached 
the contract; and (3) if such double breaches operated to terminate the 
contract, it could not be revived except by mutual consent; therefore, the 


petition for rehearing is denied. 


Mr. John S. Acker, of Minneapolis, Minnesota, for the complainant. Mr. G. C. 
Ryan, of Minneapolis, Minnesota, for the respondent. Mr. John C. Brooke, 


Examiner. 
Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


ORDER DENYING RESPONDENT’S PETITION FOR A REHEARING 

In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), the com- 
plainant, by order dated August 2, 1941, was awarded reparation 
against the respondent. The basis of the award was that the 
respondent purchased and accepted from the complainant, in inter- 
state commerce, two carloads of potatoes, and thereafter failed to 
pay the purchase price. 

The respondent has filed an informal petition for rehearing. The 
petitioner does not question the decision with respect to the two 
carloads of potatoes which were accepted but contends that since 
the complainant was to have shipped 20 additional cars “there was 
a considerable loss suffered” by the respondent “by reason of ship- 
ment not having been made.” The loss suffered by the respondent 
was made the subject of its counterclaim, which was dismissed. The 
order of dismissal was made because of lack of proof of damages. 
Attention is called to the transcript of the testimony and to the 
statement of * * *, the respondent’s representative at the hearing. 
made in connection with the offering of evidence in support of the 
counterclaim. He said: “If there is any evidence desired by the 
complainant as to our actual loss as sworn to in our complaint 
(counterclaim), we are ready to furnish that additional information.” 
* * *, the complainant’s attorney, said: “It is my position that the 
evidence in the matter is closed.” * * * then made the concluding 
statement: “I can get it if it is what they want. We can take a 
recess, as you suggested here, and get them up here in a few min- 
utes.” The transcript shows that at this point the record was 
“closed,” which is understood as meaning that some discussion took 
place which the examiner did not consider material or which was 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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not intended as testimony. The record was then “opened” and the 
examiner stated that he understood “neither side” had “any more 
evidence to offer,” and the hearing was “adjourned.” The petitioner 
states that “off the record, we agreed to go to the hospital and take 
* * * deposition, if necessary, but counsel for the complainant stated 
such was not necessary”. In ruling upon the petition for a 
rehearing, the transcript will be accepted as the record of all mate- 
tial statements that were made. 


The respondent had the same burden of proof with respect to 
the affirmative cause of action alleged in its counterclaim, as that 
which the complainant had with respect to the cause of action 
alleged in the complaint. If the complainant’s attorney did state, 
off the record, that it would not be necessary to go to the hospital 
to take the testimony of a witness, such statement cannot be con- 
sidered as an admission that the respondent had sustained the dam- 
ages alleged in its complaint, and that no proof of such damages 
would be required. Moreover, it is very doubtful whether the re- 
spondent would be able to show, in the event of a rehearing, that 
the complainant is liable to the respondent for failure to deliver 
potatoes in addition to the two cars that were shipped and accepted. 
The complainant seems to have breached the contract by its failure 
to ship more than two carloads of potatoes, and the respondent 
seems to have breached the contract by claiming that the potatoes 
were not of the condition called for, and by refusing to pay the 
price of the two cars that had been shipped and accepted. If such 
double breach operated as a joint termination of the contract it 
could not be revived except by mutual consent. For the reasons 
stated, it is believed that the respondent’s petition for a rehearing 
should be denied. 


ORDER 


IT IS ORDERED that the respondent’s informal petition for a 
rehearing be, and it hereby is, overruled and denied. 

IT IS FURTHER ORDERED that a copy hereof be served upon 
the parties by registered mail, or in person. 


(A. D. 1310) 
PACA Doc. No. 3694.* Decided April 11, 1942. 


Order Granting Petition for Rehearing 


Where complainant has petitioned for a rehearing with respect to one case, 
and this petition has been granted, a rehearing should also be held in the 
present proceeding since the two proceedings involved substantially the 


same issues. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Mr. R. Clarence Dozier, of Elizabeth City, North Carolina, for complainant. 
Mr. Harvey A. Miller, of Pittsburgh, Pennsylvania, for respondent. Mr. 


John T. Pearson, Examiner. 
Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


ORDER GRANTING REHEARING 

A hearing was held in this proceeding at * * *, on April 2, 1941, 
just before the companion case of * * *, P.A.C.A. Docket No. 3695, 
was heard. It was understood by the parties and the examiner that 
an order would be issued in the present proceeding in advance of 
P.A.C.A. Docket No. 3695. Through an oversight, a final order was 
issued in that case, although none has been issued in this one. 

The complainant has petitioned for a rehearing with respect to 
the case of * * *, P.A.C.A. Docket No. 3695, and this petition has 
been granted. Since the two proceedings involve substantially the 
same issues, 2 rehearing should also be held in the present proceeding. 


ORDER 
IT IS ORDERED that a further hearing be held in this pro- 
ceeding at a time and place of which the parties will be subsequently 
notified. 
IT IS FURTHER ORDERED that a copy of this order be 
served upon the parties by registered mail, or in person, and that 
this order shall become effective at once. 


(A. D. 1311) 
PACA Doc. No. 3695.* Decided April 11, 1942. 


Order Granting Petition for Rehearing 


Complainant’s petition for rehearing is hereby granted, a further hearing 
should be held at a time and place of which the parties will be subse- 
quently notified. 


Mr. Clarence Dozier and Mr. W. I. Halstead, of Elizabeth City, North Caro- 
lina, for complainant. Mr. Harvey A. Miller, of Pittsburgh, Pennsylvania, 
for respondent. Mr. Jack W. Bain, Examiner. 


Decision by Grover B, Hill, Assistant Secretary of Agriculture, 


ORDER GRANTING PETITION FOR REHEARING 

On October 9, 1941, a final order was issued in this proceeding 
awarding reparation against the respondents in favor of the com- 
plainant because of the respondents’ unlawful rejection of one car- 
load of potatoes. Reparation was not awarded the complainant, in 
the amount sought, because of the respondents’ rejection of two other 
shipments of potatoes, as it was concluded that these shipments were 
not in suitable shipping condition. 

On November 8, 1941, the complainant, through his attorney, filed 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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with the Department a petition to rehear, which took exception to 
the issuance of an order in this proceeding prior to a final deter- 
mination of the companion case of * * *, P.A.C.A. Docket No. 3694, 
and which alleged that error had been committed with respect to 
the suitable shipping condition issue, particularly as to the finding 
as to the distance between shipping point (* * *) and destination 
(* * *), the condition of the potatoes at destination, and the con- 
clusion that the potatoes were diseased with Late Blight Tuber Rot. 
The complainant has asked for a rehearing to introduce further 
evidence into the record with respect to these questions. The com- 
plainant’s petition was filed approximately 28 days after the issu- 
ance of the final order, rather than 15 days as provided by the 
Rules of Practice (7 CFR 47.41(3); 6 F. R 3510), but this defect 
will be waived for the reasons alleged in the petition. 

On November 17, 1941, the respondents filed a brief in opposition 
to the complainant’s petition, which has been duly considered. In 
view of all the circumstances, however, it is my conclusion that a 
rehearing should be held in order that additional evidence may be 
taken with respect to the issues in the case. 


ORDER 


IT IS ORDERED that the complainant's petition to rehear be, 
and it hereby is, granted, and that a further hearing be held at a 
time and place of which the parties will be subsequently notified. 

IT IS FURTHER ORDERED that operation of the order issued 
is this proceeding on October 9, 1941, be stayed indefinitely. 

IT IS FURTHER ORDERED that a copy of this order be 
served upon the parties by registered mail, or in person, and that 
this order shall become effective at once. 


(A, D. 1312) 
PACA Doc. No. 4126.* Decided September 19, 1942. 


Dismissal—Effect of Buyer’s Opportunity to Inspect 
Cabbage at Shipping Point 
Where complainant purchased a carload of cabbage for shipment in _ inter- 
state commerce and had an opportunity to inspect it at the time of pur- 
chase, it is held that, in the absenee of fraud, seller is entitled to retain 
the purchase price even though an average of 12 percent of the cabbage 
showed worm injury at destination, and the complaint is dismissed. 


Order Dismissing Complaint Set Aside and Complaint Reinstated— 
Application for Reconsideration 
Where a complaint under the act was dismissed and thereafter complainant 
filed an application for reconsideration within time, the dismissal order 
is set aside and the complaint reinstated to allow additional time for 
consideration of the application. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Mr. Alerander Golbus, of Chicago, Illinois, for complainant. Respondent, 


pro se. 
Decision by Thomas J, Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 
On October 6, 1941, the complainant, * * *, filed a complaint 


under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
i940 ed. 499a et sey.), against the respondent, * * *, alleging that 
the respondent sold to the complainant a carload of cabbage con- 
taining 560 half crates at 8714 cents per crate, f.o.b. * * *, plus $54 
for ice, or a total of $544. Complainant asks an award of repara- 
tion in the amount of $492.74 for the alleged reason that the cabbage 
failed to meet contract specifications because of injury due to worms. 
Respondent answered that the cabbage was accepted by the com- 
plainant “FOB cash loading point and later shipped the car him- 
self”, 

As the amount in controversy is under $500, no oral hearing was 
held, the evidence being submitted in writing. 

The formal complaint and report of investigation were served on 
the respondent on January 10, 1942, as shown by the registry return 
receipt, in accordance with the regulations (7 CFR 47.24; 6 F.R. 
3908). 

From the evidence, it appears that the respondent sold the cab- 
bage in car FGE 18217 to the complainant under the terms “cash”. 
The cabbage was not represented to be U. S. No. 1, nevertheless, 
on June 5, 1941, the Federal-State inspection certificate showed that 
it graded U. S. No. 1, and was shipped by the complainant from 
** * to * * * where it arrived on June 10, and it was inspected the 
same day. The destination inspection certificate which was “re- 
stricted to product in top layer” shows that the cabbage failed “to 
grade U. S. No. 1 only on account of worm damage”. The com- 
plainant paid the respondent for the cabbage and later resold it 
through a broker in * * *. The preponderance of the evidence 
shows that the complainant had an opportunity to inspect the cab- 
bage before accepting it. 

The Secretary has repeatedly held that where the purchaser has 
an opportunity to inspect and there is no fraud, the seller is entitled 
to the agreed purchase price. (See Newton & Wallace, Ine. v. 
Zeidenstein Brothers, PACA Docket 2549, Sec. Dec. 1748.) 


FINDINGS OF FACT 


1. The complainant, * * *, is an individual whose post office 


x * * 


address is 
2. The respondent, * * *, is a corporation whose post office ad- 
dress is * * *, and during all the time mentioned in the complaint 
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was licensed under the Perishable Agricultural Commodities Act, 
1930, as amended. 

3. On June 5, 1941. the complainant purchased from the re- 
xk & to x & & 


spondent for shipment in interstate commerce from ; 
a carload of cabbage at the total agreed price of S544, including 
nine tons of ice. The cabbage was shipped in interstate commerce 
hem ** 7; ta * **. 

4. The complainant had an opportunity to inspect the cabbage 
at the time he purchased it from the respondent and in the absence 
of fraud the seller is entitled to retain the purchase price even 
though the cabbage may have an average of 12 percent worm injury 
upon its arrival at * * *, 

5. The transaction complained of occurred on or about June 5, 
1941, and the formal complaint was filed on October 6, 1941, which 
was within the nine months allowed under the act for the filing of 
a claim for reparation, 

CONCLUSIONS 

The complainant had an opportunity to inspect the cabbage at 
the time he purchased it from the respondent, and in the absence 
of fraud the respondent is entitled to retain the purchase price. 


ORDER 
IT IS ORDERED that the complaint in this proceeding is dis- 
missed, effective 10 days after the date hereof. 
IT IS FURTHER ORDERED that a copy of this order be 
served upon the parties by registered mail, or in person. 


(A. D. 1313) 
PACA Doc. No. 4126.* Decided October 29, 1942. 


Prior Order Set Aside Pending Application for Reconsideration 
Since the complainant filed an application for reconsideration of the order 
of September 19, the prior order is hereby set aside and the complaint 
and the proceeding are reinstated pending complainant's application. 


Mr. Alexander Golbus, of Chicago, Ulinois, for complainant 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agqri- 
culture. 
REINSTATING PROCEEDING 

On September 19, 1942, an order was issued in the above-styled 
proceeding, signed by Thomas J. Flavin, assistant to the Secretary, 
ordering that the complaint be dismissed, 

On October 2, 1942, the complainant filed an application for recon 
sideration of the order or a rehearing. This application was filed 





*As explained in Prefatory Note, the identities of the parties are not disclosed—Ed 
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pursuant to the regulations governing proceedings under the Per- 
ishable Agricultural Commodities Act, and within the time allowed 
for filing such petitions. No decision on the application has as yet 
been rendered. So that more time will be available for considera- 
tion of the application, the order of September 19 is hereby set aside 
and the complaint and the proceeding are in all things reinstated. 
This is not a decision on the merits of the application. Copies hereof 
shall be served upon the parties. 


(A. D. 1314) 
PACA Doc. No. 4165.* Decided December 9, 1942. 
Dismissal—Insufficiency of Evidence to Establish Time of Delivery—Broker as 


Agent of Buyer—Telegrams Sufficient—Memorandum of Contract 


Where respondent instructed the broker to purchase a carload of onions for 
its account and the broker talked to and exchanged wires with the com- 
plainant resulting in an order for delivery at destination the following 
Monday or Tuesday, but respondent being informed thereof notified the 
broker that Tuesday was too late, and the broker failed to communicate 
respondent’s statement to complainant and the onions which arrived at 
destination Tuesday morning were rejected, held: (1) the broker was 
respondent's agent; (2) the wires constitute a sufficient memorandum 
of the contract to make it enforceable if there was a meeting of the minds 
of the parties as to time of delivery; (3) the evidence did not establish 
an agreement to permit delivery as late as Tuesday; and (4) the com- 
plaint should be dismissed. 


Mr. Ross A. Patane, of Canastota, New York, for complainant. Messrs. Bern- 
stein, Weiss & Tomson, of New York, New York, for respondent. Mr. John 
C. Brooke, Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 

On November 21, 1941, the Agricultural Marketing Administra- 
tion accepted for filing under the provisions of the Perishable Agri- 
cultural Commodities Act, 1920 (7 U.S.C. 1940 ed. 499a et seq.), the 
complaint of * * *, an individual doing business under the name 
and style of * * *, at * **. 

The respondent, * * *, is a partnership located at * * *. * * * and 

* are the individual members thereof. A license was issued to 
the partnership on September 11, 1939, under the licensing pro- 
visions of said act and is now in full force and effect. 

It is alleged in the complaint that the complainant contracted to 
sell and the respondent to purchase 500 bags of yellow onions of 
50 pounds each, at the price of $1.45 per bag delivered to respondent 
at * * *, delivery to be made on Monday, March 31, or Tuesday, 
April 1, 1941; that complainant complied with its contract in that 
it shipped in interstate commerce and tendered to respondent the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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onions which the respondent refused to accept; and that thereafter 
complainant resold the rejected shipment in * * *, sustaining a 
claimed loss of $268.83. 

The respondent, answering the complaint, admits that it is a co- 
partnership and is licensed as alleged in the complaint, but denies 
all of the other allegations thereof. It is alleged that (1) there was 
no valid contract; (2) that the onions were not delivered within 
the time specified; and (3) that respondent’s refusal to accept was 
justified. 

Since the amount claimed as damages does not exceed $500, the 
parties have submitted evidence in the form of verified statements 
of fact, as authorized by section 6 (c) of the act. 

A report of investigation was made by T. C. Curry, Senior Mar- 
keting Specialist, Regulatory Section, Fruit and Vegetable Divi- 
sion, and was served on the parties by registered mail, service being 
made on the respondent on March 26, 1942. 

It is found from the evidence that on or prior to March 27, 1941, 
the respondent instructed * * *, a broker located at * * *, to pur- 
chase a carload of onions for its account. The broker talked to com- 
plainant by telephone, in which conversation the complainant states 
that it was agreed that delivery of the onions would ‘be made at 
* * * on the following Monday or Tuesday. 

Evidence shows that following the telephone conversation between 
complainant and the broker on March 27, complainant wired the 
broker as follows: 

REFONE GOOD LOAD EIGHTY PERCENT DELIVERED 1.45 ON 
THIS PRICE I JUST BREAK EVEN TRY GET ME 5.00 OVER ON 
LOAD IF POSSIBLE MUST HAVE TIME TO PUT UP GOOD PACK- 


AGE DELIVERY SOON AS POSSIBLE ADVISE ME WHERE TO 
DELIVER SATISFACTORY CONFIRM POSTAL TELEGRAPH 


Thereafter, on the same date, the broker wired: 


REPLYING YOUR MESSAGE WANT CONFIRM TELEPHONE 
CONVERSATION SHIP * * * CAR ONIONS BASIS 1.45 DELIV- 
ERED BILL CHAPEL STREET YARDS CENTRAL RAILROAD 
JERSEY DELIVERY ALSO SATISFACTORY IF POSSIBLE GET 
SHORT TRUCKLOAD SAME BASIS FOR SAME PARTY TO BE 
DELIVERED CHAPEL STREET FARMERS MARKET CONFIRM 


Later the same day, March 27, complainant wired that he was 
“shipping small load tonight.” Thereafter, on the same day the 
broker wired the respondent as follows: 


AS PER YOUR TELEPHONE INSTRUCTIONS I HAVE PUR- 
CHASED FOR YOUR ACCOUNT SMALL LOAD DUE EARLY 
MORNING AM TRYING HARD TO LOAD CAR TOMORROW IF 
CANT LOAD CAR WILL HAVE 500 TRUCK SUNDAY NIGHT 
1.45 DELIVERED PLUS BROKERAGE 
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On the following day, March 28, complainant wired the broker 
as follows: 
CONFIRM LOAD DELIVERY * * * 1.45 NET TO ME MONDAY 
OR TUESDAY ONE LOAD SHIPPED YESTERDAY HAVE NO 
MORE ONION THIS PRICE GET IN TOUCH WITH ME BEFORE 
SELL MORE. MARKET STRONGER HERE 


The broker wired the respondent that complainant had confirmed 
the order for delivery “Monday or Tuesday.” 

The respondent notified the broker that delivery of the onions on 
Tuesday would be “entirely too late.” The broker did not com- 
munitate this information to the complainant and shipment of the 
onions was made by complainant from * * * on Sunday evening, 
March 30. 

On Monday, March 31, the respondent wired the complainant that 
the onions had not arrived “therefore cancel.” 

The truckload of onions in question arrived at * * *, on Tues- 
day, April 1, and was tendered to the respondent at about 7 o’clock 
a.m. Respondent refused to accept the onions. 

The complainant thereafter caused the rejected shipment to be 
resold at * * * and realized as the net proceeds $491.17, which was 
$233.83 less than complainant would have received if the shipment 
had been accepted. 

The evidence indicates that the broker’s services were paid by the 
respondent partnership. It is clear that the broker was the agent 
of the respondent. Whether the broker was also the agent for the 
complainant is not clearly shown. Apparently the broker had placed 
prior orders for the purchase of onions with the complainant bur 
no other details concerning prior orders are shown. It will be no- 
ticed that complainant in his first wire asked the broker to “try get” 
him $5.00 for the load in excess of $1.45 per 50 pound bag “if pos- 
sible.” and in his wire of March 28 stated that the broker should 
“get in touch” with him “before sell more.” These statements alone 
though not conclusive tend to establish a joint agency. Since the 
record shows clearly that the broker was the respondent’s agent, 
the wires quoted above are a sufficient note, memorandum, and writ- 
ing to make the contract enforceable if there was a meeting of the 
minds of seller and buyer as to when the onions were to be dleliv- 
ered at * * *, There is nothing in the evidence to indicate clearly 
that the respondent or an agent for the respondent agreed to delivery 
other than a delivery in time for the Monday morning market. 
There is nothing in the evidence to establish clearly the substance 
of the telephone conversation or conversations had between the 


broker and complainant concerning which the wires were intended 
as confirmations. If, for instance, the broker in his telephone con 
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versation with complainant agreed that the order could be filled by 
shipment of the onions on Monday or Tueslay, such oral contract has 
not been established. Complainant’s wire of March 28 is not bind- 
ing on the respondent merely because it was not answered prior to 
the shipment of the onions. 

It is found and concluded that the evidence fails to establish an 
agreement of the parties that delivery of the onions could be made 
at * * *, on either Monday, March 31, or Tuesday, April 1, 1941. 
The record indicates that the respondent at all times contemplated 
receiving delivery for Monday morning market. 

The complaint was filed with the Agricultural Marketing Admin- 
istration within the 9 months from the date that the alleged cause 
of action accrued. 

CONCLUSIONS 

It is concluded that in the absence of evidence to show a meeting 
of the minds of the parties and a resulting contract for delivery 
of the onions on either Monday or Tuesday, a contract and the 
breach thereof have not been established, and that the complaint 
must be dismissed. 


ORDER 


IT IS HEREBY ORDERED that the complaint be, and the 
same hereby is, dismissed, effective 20 days after the date hereof. 

IT IS FURTHER ORDERED that copies hereof be served upon 
the parties by registered mail or in person. 








1943 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 1315) 


PACA Doc. No. 4217.* Decided August 10, 1943. 


Vacation of Order Suspending Prior Order of Dismissal 
Where complaint and counterclaim were dismissed but such order of dismis- 
sal was suspended pending consideration of complainant’s petition for 
reconsideration and after consideration of such petition it was deter- 
mined that the original order of dismissal was warranted, the suspension 


order is vacated. 
Complainant, pro se. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Ad- 
ministrator. 


SUPPLEMENTAL ORDER 
In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seqg.), an order dis- 
missing the complaint and counterclaim was issued on May 5, 1943, 
which order was suspended on May 25, 1943, for the purpose of 
considering a petition for reconsideration which was filed on com- 
plainant’s behalf. The suspension order of May 25 was served on 
the parties by registered mail on May 31, and the petitioner was in- 
formed, by letter dated May 22, 1943, of the necessity of supple- 
menting the petition by stating in greater detail the specific mat- 
ters claimed to have been erroneously decided. Although the com- 
plainant has failed to take advantage of a full opportunity for re- 
consideration of the order of May 5, the record in this proceeding 
has been reexamined, and it is concluded that the dismissal of the 
complaint and counterclaim is supported by the record. The or- 
der of May 25, 1943. suspending the dismissal order of May 5, 
1943, is vacated. 
Copies of this order shall be served on the parties by registered 


mail or in person. 


(A. D. 1316) 
PACA Doc. No. 4226.* Decided August 12, 1943. 


Supplemental Order—Elimination of Provisions for Publication of Facts 
in Prior Order 
Upon the basis of information that respondent had proper defenses which 
were asserted in his answer to the complaint, it is concluded that the 
penalty of the publication of the facts need not be assessed in this pro- 
ceeding and, accordingly, the order of June 24, 1943, igs modified by strik- 
ing from it the provisions for publication of the facts. 


Mr. Dawid W. Niesenbaum, of Philadelphia, Pennsylvania, for complainant. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


5 A.D. 650 








SONS ROR FEY 


Secon s 








PACA DOC. No. 4226 5 A.D. 651 
Decision by Thomas J. Flavin, Assistant to the War Food Admin- 
estrator. 


SUPPLEMENTAL ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.), an order of repara- 
tion against the respondent was issued on June 24, 1943 (2 A. D. 
165). On July 8, 1943, the respondent filed a petition in which he 
requested that the order be modified by eliminating the provision 
thereof which required publication of the facts. Respondent states 
that he was advised by counsel that he had a “proper and adequate 
set-off and counter claim” which was asserted in his answer to the 
complaint, and that his failure to pay the complainant, prior to the 
institution of this proceeding, was due to such advice. 

Upon the basis of this information, it is concluded that the pen- 
alty of publication of the facts need not be assessed in this proceed- 
ing. Accordingly, the order of June 24, 1943 is modified by striking 
from it the provisions for publication of the facts. 





COURT DECISIONS 


MIROTZNIK et al. v. UNITED States et al., 64 F. Supp. 635.* Decided Febru- 
ary 23, 1946. 


DISTRICT COURT, E. D. NEW YORK 
Licenses—Financial Requirements—Effect of Absence of Regulation— 


Unauthorized Revocation 


Revocation of a license to engage in business of handling live poultry on the 
ground that the licensees were financially unable to fulfill their obliga- 
tions was unauthorized in the absence of a regulation interpreting the 
act as to include power of revocation for failure to meet financial require- 
ments, 

Licenses—Denial of Application for Second License 


The order of the Secretary of Agriculture denying an application for a second 
license, under the act, to engage in business of handling live poultry, was 
valid although the Secretary’s order revoking a first license was invalid. 

Licenses—Denial of Application of Unlicensed Partner 

Where a holder of a license, under the act, to engage in business of handling 
livestock, joined another as partner in a separate business, the applica- 
tion for a license of the unlicensed partner was properly denied on the 
ground that he had engaged in business without any license. 

Statutes—Consideration of Policy of Statute as Aid to Its Interpretation 
The policy of a statute as a whole may be invoked by the courts as an aid to 

its interpretation. 
Statutes—Disregarding Statutory Language, When 

The courts will not hesitate to disregard statutory language, however ex- 
plicit, when an overriding purpose is clear. 

Agriculture Decision Explained 
In re Thatford Live Poultry, Inc., 1 A.D. 435 

[635]+ Action by Charles Mirotznik and others* against the 
United States of America, Claude R. Wickard, as Secretary of Agri- 
culture of the United States, and another, under Packers and Stock- 
yards Act of 1921, § 316, made applicable to the plaintiffs by section 
504, 7 U.S.C.A. §§ 217, 218c, to set aside and annul two orders of 
the Secretary of Agriculture issued on December 18, 1942, and on 
December 18, 1944. On motion by the defendants for summary 
judgment dismissing the complaint. 

Motion denied in part and granted in part. 

~ ] 

Morris Kk. Siegel, of New York City, J. Stephen Doyle, Jr., of 
Washington, D. C., and John J. Curry, of Falls Church, Va., for 
the motion. 

Robert Halpern and Milton Sahn, both of New York City, op- 
posed. 

[636|+ Before L. Hann, Circuit Judge, and Moscowirz and Byrrs, 
District Judges. 

L. Hann, Circuit Judge. 


*3 A.D. 1061, affirmed in part and overruled in part.—Ed. 
fitalic figures in brackets refer to first word beginning a page in 64 F. Supp.—Ed. 
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MIROTZNIK et al. v. UNITED STATES et al. 5 A.D. 65 
64 F. Supp. 625 


This case comes up on the defendants’ motion for a judgment 
summarily dismissing the complaint in an action to annul two or- 
ders of the Secretary of Agriculture, issued on December 18, 1942, 
and on December 18, 1944. The second order (which we shall call 
the “denial order”) denied three applications of the plaintiffs for 
licenses to engage in the business of handling live poultry, upon 
the ground that they had engaged in that business without firsi 
securing a license, in violation of § 502(a) of the Packers and Stock- 
yards Act, 7 U.S.C.A. § 218a (a).- The first order (which we shall 
call the “revocation order”) revoked a license, previously granted 
to two of the plaintiffs on the ground that they were “financially 
unable to fulfill their obligations as they became due in the usual 
course of business.” The facts were as’ follows: On June 17, 1933, 
two of the plaintiffs, Mirotznik and Rosenberg, secured a license as 
poultrymen under § 502(b) of Title V of the Act, 7 U.S.C.A. 
§$ 218a (b), under which they did business until June 10, 1941, when 
the Secretary instituted a proceeding to revoke it under § 505, 7 
U.S.C.A. § 218d. An examiner was appointed, who granted a hear- 
ing, at the conclusion of which he recommended revocation. The 
licensees filed exceptions to his report, which came on to be heard 
before the Assistant to the Secretary, who entered the “revocation 
order” upon the ground stated. Mirotznik and Rosenberg did not 
seek to review this order as provided by the statute, but applied 
for a new license even before January 18, 1943, when the “revoca- 
tion order” became effective. They continued their business, and 
Topolsky joined Rosenberg as a partner in what we understand 
to be a separate business. The first application for a new license 
was withdrawn, but the plaintiffs filed three more in 1944, all of 
which the Secretary denied because, as we have said, the applicants 
had engaged in the business without licenses. 

Section 505 alone gives any power to the Secretary to revoke a 
license; it reads as follows: “Whenever the Secretary determines 
* * * that any licensee has violated or is violating any of the pro- 
visions of this title * * * if the violation is flagrant or repeated he 
may by order revoke the license of the offender.” “This title” 
means Title V of the Act, which comprises §§ 501-505 7 U.S.C.A 
$§ 218 to 218d, and of these the only ones that can be “violated” 
are § 502(a), § 504, and conceivably § 502(b). Section 504 in- 
corporates by reference $$ 202, 401, 402, 403 and 404 of the act, 
7 U.S.C.A. §§ 192, 221, 222, 293, 224. However, as none of these 


ay 


sections so incorporated are relevant to the facts at bar, we disre- 
gard them. The situation presented was therefore this: If Mirotznik 
and Rosenberg had “violated” $ 502(a) or § 502(b) the “revoca- 
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64 F. Supp. 635 


tion order” was valid, and so was the “denial order” because they 
had continued in business without any license. If, on the other 
hand, the “revocation order” was void, the original license remained 
in effect; and, although the “denial order” was valid, it was only 
because it was proper to deny them a second license while the first 
existed. Hence as to these two of the plaintiffs, the case turns upon 
whether the “revocation order” was void. 

[1] Weare not altogether clear as to the exact reasoning which 
led to the revocation of the original license. Two theories are pos- 
sible. As we have said, § 505 requires some “violation” of law—and 
a “flagrant” violation as well, although upon that we need not dwell. 
It would seem that the more plausible theory would be that a licensee 
must continue to fulfill all those conditions upon which concededly 
the grant of his license depends, and that, if he fails, his license 
automatically terminates. Once terminated, his continuance in busi- 
ness is a violation of § 502(a) and justifies a formal forfeiture of 
his license under § 505. The other theory is that by implication 
§ 502(b) itself forbids continuing in business after the licensee has 
ceased to fulfill any of the original conditions, and that further 
continuance in business is a violation of that section. It makes no 
difference which theory we take to be the Secretary’s, because as a 
new question, we should not agree with either. An order of revoca- 
tion forfeits the licensee’s right to do business, and takes away his 
livelihood, (for instance, in the case at bar Mirotznik and Rosen- 
berg had been poultry dealers for twenty years) ; and it would seem 
that the power to impose such a forfeiture should be expressly 
given. There is no basis in the text for saying that the continu- 
ance of those conditions upon which the granting of a license de- 
pends, is a condition subsequent upon its [6371+ persistence. That 
might be desirable, but the statute does not say so; it provides for 
the positive revocation of licenses, and presumably does not mean 
to terminate them otherwise. Moreover, the licensee must “violate” 
some section in Title V; and, since § 502(b) neither prescribes, nor 
prescribes, any conduct after he gets his license, that section he 
clearly cannot “violate.” True, he can “violate” § 502(a), and will 
do so if he keeps in business after he has lost his license, but, if he 
cannot lose his license automatically or otherwise than by an order 
under § 505, he will not find himself in that predicament, merely 
because his finances have got worse. Section 505 was not designed 
to declare the already existing termination of licenses, but to termi- 


nate them. 
|2-4] So much for our interpretation, independent of any ad- 
ministrative interpretation. The Secretary argues, and the Supreme 
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Court has again and again so admonished us, that we should defer 
to all administrative interpretations. We of course agree, and we 
need not say that we should not yield in the case at bar, if the 
Secretary had so interpreted his powers before the “revocation or- 
der” was passed. He had not. Concededly he had promulgated 
no regulation, and the only reported decision is directly to the con- 
trary, and precisely because no regulation had been promulgated. 
In re Thatford Live Poultry Inc., Agricultural* decisions, Vol 1, 
pp. 435, 436. Although we were told at the bar and in the briefs 
that there had been contrary decisions, clearly there had not been 
that consistent interpretation to which we might feel bound to 
yield. True, it is always proper to invoke the “policy” of a statute 
as a whole as an aid to its interpretation; but that may prove a 
deceptive canon in practice. It should be remembered that a statute 
is generally the compromise between conflicting political interests, 
and that) its “policy” is as likely to be found in its limitations as in 
its affirmations, and is in any event primarily embodied in the 
language chosen. No doubt that language is by no means conclu- 
sive, Markham vy. Cabell, 326 U.S. —, 66 S.Ct. 193; and courts will 
not hesitate to disregard it, however explicit, when an overriding 
purpose is clear; but clear it must be, and it is anything but clear 
in the case at bar that the purpose went so far as to justify the 
construction put upon § 502(b). It follows that the revocation 
order” was void; and the motion should be denied as to it. For the 
reasons given above, the motion should however be granted as to 
the “denial order.” 

(5) We have hitherto disregarded Topolsky’s case, because he 
is ina quite different position. He is Rosenberg’s partner in what 
we understand to be a separate business, and we know of no reason 
which permits him as such to take advantage of Rosenberg’s license. 
He was therefore engaged in business without any license and was 
within § 502(a); and it was proper to deny him a license on the 
ground on which the “denial order” was passed. The complaint 
will be dismissed as to him. 

A judgment will be entered, denying the motion so far as it 
sought to dismiss that part of the complaint which seeks to annul 
the “revocation order,” granting the motion in other respects, but 
declaring that the license of July 17, 1938, is effective in all respects. 


*Should read “Agriculture.” 
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PACKERS AND STOCKYARDS ACT, 1921 


A.D. 


No. Page 


CONSENT ORDER 
Extension and modification of provisions of prior order 1298 600 


Extension and modification of provisions of prior orders__-_----- 1300 = 607 


DISMISSAL 
Failure to Sustain Burden of Proof 
Upon the facts disclosed by the record, the complainant failed 
to sustain the burden of proof that respondents did not 
render reasonable stockyard services, and therefore, peti- 
Pile Ieee. a oe 2h Se 1295 589 


EVIDENCE 
Failure to sustain burden of proof that respondents did not ren- . 
der reasonable stockyard services ____------____-_--_----- 1295 592 


RATES AND CHARGES 
Extension and Modification of 
Provisions of order of December 29, 1945, modified and ex- 
tended, to. ecetiber: 31, 1946-2. 2 seks kee 1298 599 
Provisions of prior orders modified and extended to August 
Re Sis Se ne a be ee oe So ers ee 1300 = 605 


Increase in 
Pursuant to petition for rate increases filed by respondent, 
the provisions of the order of June 19, 1946, are continued 
in effect until further order herein __..--------- segs 1301 608 
Increase in, Authorized 
Pursuant to petition for rate increase filed by respondents, 
order issued granting such petition for a period of one 
year, provided respondents continue to furnish reports 
required by prior orders and that rates herein author- 
ized may be reduced without hearing if upon basis of 
information drawn from reports a reduction is war- 
ranted oi Ba ok ct ee ae 1296:592; 1297 596 
Increase in Yardage Rates 
Pursuant to petition for increase in yardage rates filed by 
respondent, order issued granting such petition for a 
period of one year, provided respondent continues to fur- 
nish reports required therein and that rates herein au- 
thorized may be reduced without hearing if upon basis 
of information drawn from reports a reduction is war- 
ranted alae tate sigs tle a 302 609 


Modification and Continuation of 
Rates and charges now in effect are modified and as modified 
are continued in effect to and including June 30, 1947, 
provided respondents continue to file the reports required 
under prior orders herein ‘ is 1299 600 
SUPPLEMENTAL CONSENT ORDER 
Increase in rates 1296:596; 1297:598; 1298:599; 1302 610 


5 A.D. 656 
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AUGUST 1946 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


A.D. 
No. 

SUPPLEMENTAL ORDER 
Increase in rates and chardes.=.. 2... 245 oo eke oc es uke _ 1301 
Modgification and continuation of rates and charges____--__ __ 1299 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


CONTRACTS 
Telegrams as sufficient memorandum of_______- Ja et pea ee 


CONTROL OVER COMMODITY 
meller se Tieht to. vetain: ~....2sseeeu. ce. aC en ee _ 1303 


COUNTERCLAIM 
RE OeCEnNN WADI 828 eo oe 2 es eee _.. 1306 


DAMAGES 
Measure of, based on— 
difference between value of commodity if sold promptly and 
expense of handling, plus commission _____-. Sera 1506 


DEFAULT 
Effect of Failure to Answer Complaint 

Where the respondent in a proceeding under the Act was 
notified in writing at the time of service of the formal 
complaint upon him, that his answer to the complaint 
should be filed within 20 days after receipt of such notice, 
and that failure to file an answer would be deemed to 
be an admission of the allegations of the complaint, but 
notwithstanding such notice respondent failed to answer 
the complaint, the proceeding is disposed of on the basis 
of such default achaie ; , 1305 


DISMISSAL 
Effect of Buyer’s Opportunity to Inspect Commodity 
Where complainant purchased a carload of cabbage for ship- 
ment in interstate commerce and had an opportunity to 
inspect it at the time of purchase, it is held that, in the 
absence of fraud, seller is entitled to retain the purchase 
price even though an average of 12 percent of the cabbage 
showed worm injury at destination, and the complaint is 


dismissed 1312 


Insufficiency of Evidence to Establish Time of Delivery 
Where respondent instructed the broker to purchase a car 
load of onions for its account and the broker talked to 
and exchanged wires with the complainant resulting in 
an order for delivery at destination the following Monday 
or Tuesday, but respondent being informed thereof noti 
fied the broker that Tuesday was too late, and the broker 
failed to communicate respondent's statement to com- 
plainant and the onions which arrived at destination 


Tuesday morning were rejected, held: (1) the broker 
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AUGUST 1946 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DisMIssaAL—Continued A.D. 
No. Page 
Insufficiency of Evidence to Establish Time of Delivery—Con- 
tinued 
was respondent’s agent; (2) the wires constitute a suf- 
ficient memorandum of the contract to make it enforce- 
able if there was a meeting of the minds of the parties 
as to time of delivery; (3) the evidence did not establish 
an agreement to permit delivery as late as Tuesday; and 
(4) the complaint should be dismissed___...._--_------ 1314 646 
Order of, Set Aside 
Where a complaint under the act was dismissed and there- 
after complainant filed an application for reconsideration 
within time, the dismissal order is set aside and the com- 
plaint reinstated to allow additional time for considera- 
es a ae rr a ee ee 1312 643 
Withdrawal of Complaint 
Where complainant requested by letter that this case be 
dismissed, and such dismissal will not result in legal 
prejudice to respondent, the complaint for reparation is 
hereby dismissed ____-__-____ i eta pa te as ae a i Sa 304 38614 
EVIDENCE 
Burden of proof as to representation of quality of grapes____ 1308 636 
Burden of Proof of Express Warranty 
The buyer has the burden of proving an alleged express 
warranty which is interposed as a defense to seller’s ac- 
tion for damages _____--- sii dente tena Rees Bigs yo on 1307 630 
Facts constituting prima facie proof of commission merchant’s 
NG ans, ok ee See ye eee Sieben se Sie ..-- 1306 623 
Facts failing to show express warranty -- ---- se Sain Seo ccrsth ir 630 
Facts showing purchase after inspection ore _.. 1307 630 
Insufficiency of, to establish time of delivery___-_ tiers 1314 648 
INSPECTION 
Effect of buyer’s opportunity to inspect : 1312 644 
ORDER OF DISMISSAL 
Suspension of -- oiaee ‘ " : . 1315 650 
PRACTICE AND PLEADING 
Effect of failure to answer complaint < 1303 613 
PRINCIPAL AND AGENT 
Broker as agent of buyer -- 1314 648 
Liability of commission merchant to principal for neglect of 
duty 1306 623 


PUBLICATION OF FACTS 
Elimination of Provisions for, in Prior Order 
Upon the basis of information that respondent had proper 
defenses which were asserted in his answer to the com- 
plaint, it is concluded that the penalty of the publication 
of the facts need not be assessed in this proceeding and, 
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PERISHABLE AGRICULTURE COMMODITIES ACT, 1930—Continued 


PUBLICATION OF Facts—Continued 
Elimination of Provisions for, in Prior Order—Continued 
accordingly, the order of June 24, 1943, is modified by 
striking from it the provisions for publication of the 
ocr a ae as a es ae 


RECONSIDERATION 
Prior Order Set Aside Pending Application for 
Since the complainant filed an application for reconsidera- 
tion of the order of September 19, the prior order is 
hereby set aside and the complaint and the proceeding 
are reinstated pending complainant’s application___----- 


REHEARING 
Denial of Petition for 

Where reparation was awarded the seller of potatoes against 
the buyer for the purchase price and the buyer filed a 
petition for rehearing, it is held: (1) the transcript of 
evidence is accepted as the record of all material state- 
ments; (2) complainant and respondent both seem to 
have breached the contract; and (3) if such double 
breaches operated to terminate the contract, it could not 
be revived except by mutual consent; therefore, the peti- 
tion for rehearing is denied ____-- ceive teutie estas = 


Order Granting Petition for 
Complainant’s petition for rehearing is hereby granted, a 
further hearing should be held at a time and place of 
which the parties will be subsequently notified 


Where complainant has petitioned for a rehearing with re- 
spect to one case, and this petition has been granted, a 
rehearing should also be held in the present proceeding 
since the two proceedings involved substantially the 
same issues oi . 


REINSTATEMENT OF COMPLAINT 
Application for reconsideration 


REPARATION 
Failure to Account 

Where complainant orally sold to respondent a carload of 
grapes of a stated brand and weight, f.o.b. acceptance 
final, and respondent, six days after delivery, unloaded 
the grapes and accepted them though complaining of 
their condition, it is held that respondent failed to sustain 
the burden of proving that complainant represented the 
grapes to be in “fine quality and condition”, and the evi- 
dence shows the grapes were not packed in an experi- 
mental manner, as respondent alleged, and therefore, the 
complainant is entitled to an award of reparation for 
failure to account for the balance of the purchase price 


A.D. 
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REPARATION—Continued 
Failure to Pay Balance of Purchase Price 
Respondent's failure to pay the total amount of the agreed 
purchase prices for several lots of produce accepted by 
respondent entitles complainant to an award of repara- 
tion for the unpaid balance of the agreed purchase price 
and buying broker’s charges _- ee Sa a eRe Lt 
Failure to Pay Purchase Price 
Where complainant sold to respondent two cars of potatoes, 
for which respondent issued and delivered his check 
for the purchase price to complainant, and the check was 
subsequently dishonored by the bank on which it was 
drawn, it is held that respondent's failure to pay com- 
plainant for the potatoes purchased entitles complain- 
ant to an award of reparation in the amount of the 
difference between the contract price and the amount 
realized on resale, plus expenses incurred in connection 
With the resale. ....2...<. i Nm eras ect au he 
Neglect of Duty by Commission Merchant 
Where complainant sold respondent potatoes for shipment 
from the state of Maine to Baltimore, Maryland, and on 
arrival of one shipment at that market, respondent re- 
fused to accept delivery of it under the contract but of- 
fered to handle it for the account of the shipper without 
telling him that the Baltimore market was badly over- 
supplied, and the bulk of the potatoes in this shipment 
were not sold until about five weeks after arrival, it is 
held: (1) the facts established constitute prima facie 
proof of respondent's negligence; (2) complainant is en- 
titled to reparation based on the difference between what 
it appears the potatoes would have been worth if sold 
promptly and the necessary expense of handling, plus 
commission; and (3) respondent’s counterclaim for re- 
covery of the deficit is dismissed 
Unlawful Rejection 
Where respondent purchased tomatoes from complainant but 
later rejected them alleging an express warranty by 
complainant that the tomatoes would be U. S. No. 1 when 
unloaded and a breach thereof, but the evidence showed 
that such warranty was not made, and that respondent 
purchased after inspection, it is held that the rejection 
was without reasonable cause and reparation should be 


awarded to complainant for the damages sustained 


REPARKATION FOR 
Failure to account 
Failure to pay 
balance of purchase price 
purchase price 


Neglect of duty by commission merchant 


Unlawful rejection 
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INDEX-DIGEST OF AGRICULTURE DECISIONS 5 A.D. 661 


AUGUST 1946 


PERISHABLE AGRICULTURE COMMODITIES ACT, 1930—Continued 


A.D. 
No. Pag 


FS RESALE 
When Justified 
When the buyer’s check, which was given to the seller in 
payment of the purchase price of potatoes, was dishon- 
ored by the bank upon which it was drawn, the seller was 
justified in diverting the potatoes elsewhere for resale__ 1505 611 
SALES 
Seller’s Right to Retain Control Over Commodity 
In a cash sale, where the purchaser tenders his check in pay- 
ment of the price, the seller may retain control over the 
commodity, by billing the shipment to himself, as security 
against the possibility that the purchaser's check will 
not be honored upon presentation for payment 1303 611 


TELEGRAM 
Sufficiency of, as memorandum of contract_- : 1314 4s 


VACATION OF ORDER 
Order of Dismissal Vacated 

Where complaint and counterclaim were dismissed but such 
order of dismissal was suspended pending consideration 
of complainant’s petition for reconsideration and after 
consideration of such petition it was determined that 
the original order of dismissal was warranted, the sus- 
pension order is vacated 1315 650 


VIOLATION OF AcT 
Failure to account 1308 636 
Failure to pay— 


balance of purchase price 1305 616 
purchase price 1303 615 
Neglect of duty by commission merchant 1506 623 
Unlawful rejection 1307 630 
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INDEX-DIGEST TO COURT DECISIONS 
AUGUST 1946 
PACKERS AND STOCKYARDS ACT, 1921 


AGRICULTURE DECISIONS 
Explained by Court 
In re Thatford Live Poultry, Inc., 1 A.D. 435, 64 F. Supp. 635__ 


LICENSES 
Denial of Application for Second License 
The order of the Secretary of Agriculture denying an applica- 
tion for a second license under the act, to engage in business 
of handling live poultry, was valid although the Secretary’s 
order revoking a first license was invalid, 64 F. Supp. 635_--- 


Denial of Application of Unlicensed Partner 
Where a holder of a license, under the act, to engage in business 
of handling livestock, joined another as partner in a separate 
business, the application for a license of the unlicensed partner 
was properly denied on the ground that he had engaged in 
business without any license, 64 F. Supp. 635 


Unauthorized Revocation of 
Revocation of a license to engage in business of handling live 
poultry on the ground that the licensees were financially un- 
able to fulfill their obligations was unauthorized in the absence 
of a regulation interpreting the act as to include power of 


revocation for failure to meet financial requirements, 64 F. 
Supp. 635 


STATUTES 
Construction and Interpretation 
Consideration of Policy as Aid to Interpretation 
The policy of a statute as a whole may be invoked by the courts 
as an aid to its interpretation, 64 F. Supp. 635_-__------ 


Disregarding Statutory Language, When 
The courts will not hesitate to disregard statutory language, 
however explicit, when an overriding purpose is clear, 64 
F. Supp. 635 








